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GENERAL STATEMENT 


The Fourth Annual Meeting of the National Association of 
State Aviation Officials was held at the Plains Hotel, Cheyenne, 


Wyoming, with official representatives from the Bureau of Air 
Commerce of the Department of Commerce and over thirty states. 


The papers which follow were presented at the sessions on 
Friday and Saturday, in accordance with the program as printed 
on the following page. There is also included the Report of the 
National Association of State Aviation Officials to the Federal 
Aviation Commission, 

Frep D. Face, Jr., 
Secretary-Treasurer, 


National Association of State 
Aviation Officials. 











OFFICIAL PROGRAM — FOURTH ANNUAL MEETING 
OF THE 

NATIONAL ASSOCIATION OF STATE AVIATION OFFICIALS 

Cheyenne, Wyoming, Sept. 27-28-29, 1934 


Thursday Evening (September 27th) 
Registration and Informal Dinner (In charge of Hon. Cat Hottipay, 
Chairman, Aviation Committee, Cheyenne Chamber of Commerce). 
Friday Morning (September 28th) 
Address of Welcome: Mayor A ttison, of Cheyenne. 
Response on behalf of the Association: Hon. Frep L. Smitn, of Ohio. 


President’s Address: Hon. Frep L. Smiru, Director of Aeronautics, 
State of Ohio. 


Secretary-Treasurer’s Report: Pror. Frep D. Facc, Jr., Member, Illinois 
Aeronautics Commission. 


Election of officers. 


Friday Afternoon (September 28th) 


“The Federal Airport Development Program,” Hon. Joun S. Wynne, 
of the Bureau of Air Commerce, and Hon. A. B. McMutten, 
Director, Aviation Division, State Road Department, Florida. 


Friday Evening (September 28th) 


“Recent Developments in Aeronautical Law, 
of Missouri. 


“The Coordination of Federal and State Control of Aeronautics,” Hon. 
Ricuarp S. Boutette, Director, Aeronautics Developments, Bureau of 
Air Commerce. 


” 


Hon. Georce B. Locan, 


“Progress in the Development of a Uniform State Aeronautical Regu- 
latory Act,” Pror. Frep D. Face, Jr., Member, Illinois Aeronautics 
Commission. 


Saturday Morning (September 29th) 


Report of the Resolutions Committee, Hon. Gitt Ross Witson, Director, 
Department of Aviation, State of New Jersey, Chairman. 


“Regulatory Laws for Intrastate Aeronautics,’ Hon. Dents MULLIGAN, 
Chief, Enforcement Section, Bureau of Air Commerce. 


Saturday Afternoon (September 29th) 


“Form and Organization of the State Aeronautical Regulatory Body, 
Hon. Extwoop B. Cote, Secretary, Illinois Aeronautics Commission, 
and Hon. A. C. BLomGren, Airways Engineer, State of Idaho. 


“The Licensing of Air Instruction,” Hon. Fioyp E. Evans, Director, 
Department of Aeronautics, State of Michigan. 


“The Program of the Independent Aviation Operators of the United 
— Hon. D. R. BrimHALt, State Advisor for Aviation, State of 
tah. 


“Some of the Accomplishments of the National Advisory Committee for 
Aeronautics,” Hon. Joun F. Victory, Secretary, National Advisory 
Committee for Aeronautics. 


Saturday Evening (September 29th—Annual Banquet) 


“A Uniform Program for Aeronautical Promotion and Control,” Hon. 
E. SMytHE GAMBRELL, Member, American Bar Association Committee 
on Aeronautical Law. 
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THE STATE’S OBLIGATIONS IN THE 
PROMOTION OF AVIATION* 


Frep L. Smitat 


In looking over the subjects discussed at our previous annual 
meetings, it is somewhat surprising to find the regularity with 
which at least one paper has been presented at every meeting on 
this subject. However, in analyzing these papers it is immediately 
apparent that either because of the delicacy of his position, or 
because of some reluctance to face the problem squarely, no one 
has been at all specific in his discussions. I propose, therefore, to 
state my position plainly regardless of what discussion I may 
provoke. I would be very much surprised—and, in fact, slightly 
disappointed—if I found every one of you in entire accord with 
my ideas. You may rest assured that you will know what I mean, 
whether or not you agree with me. 

In the first place, I wish to call to your attention a rather per- 
plexing situation which faced me when I began the preparation of 
this paper, and that was that I found myself attempting to define 
the position of a subordinate unit like a state—in spite of the fact 
that I could get no definite idea as to what we might expect from 
the federal Bureau. (I am not offering this as a criticism of any- 
one in the federal Bureau, because we all know that they, too, 
have had a multitude of extra duties thrust upon them, especially 
during the past year.) It may be, therefore, that I will draw 
some conclusions based upon erroneous assumptions. If at a later 
date, after the recommendations of the newly created Federal 
Aviation Commission have been acted upon, the federal Bureau 
finds it necessary to modify its policy, I will reserve the right to 
alter my suggestions in accordance with any such changes. I have 
committed myself to being quite specific in this paper, and there- 
fore I will discuss the following topics from the standpoint of con- 
ditions as they are and as we can reasonably expect to find them 
in the near future. 





*Address delivered at the Fourth Annual Meeting of the National al 


tion of State Aviation Officials, Cheyenne, Wyoming, September 28, 1 
7President, National Aapeioten of State Aviation Officials; and Director 
of Aeronautics, State of Ohio. 
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THE FEDERAL BuREAU’s ACTIVITIES. 


In order to insure the coordination of federal and state activi- 
ties, it is highly important that we study the activities of the fed- 
eral Bureau before attempting to suggest a state’s duties. On May 
20, 1926, Congress passed the Air Commerce Act. It has since 
been modified in a few details, the latest changes having been made 
June 19, 1934. Section 2 of this Act provides for the promotion of 
air commerce and for such purpose (1) to encourage the establish- 
ment of airports, civil airways and other air navigational facili- 
ties; (2) to make recommendations to the Secretary of Agriculture 
as to necessary meteorological services; (3) to study the possi- 
bilities for the development of air commerce and trade in the 
United States; (4) to advise with the Bureau of Standards and 
other agencies in the executive branch of the government in the 
improvement of air navigation facilities, aircraft, aircraft power 
plants and accessories; and (5) to investigate accidents in civil 
air navigation in the United States. 

Section 3 of the Air Commerce Act provides for the regu- 
lation of air commerce by (1) the registration of aircraft; (2) the 
rating of aircraft as to airworthiness; (3) the examination and 
rating of airmen; (4) the examination and rating of air navigation 
facilities; and (5) the issuance of air traffic rules. 

The federal! Bureau of Air Commerce through its Airport 
Section and Air Navigation Division has assisted in the construc- 
tion of a large number of airports and landing fields until, at the 
present time, we have over two thousand municipal, commercial, 
military and private fields in the United States. Thousands of 
miles of lighted airways have been established, and hourly weather 
reports are available along the principal airways. Radio beacons 
along many of the airways guide radio-equipped commercial and 
non-commercial aircraft to their destinations under weather con- 
ditions which would make the trips impossible otherwise. 

In its regulatory work, the federal Bureau has provided for 
the registration of all aircraft, and for the licensing of all aircraft 
engaged in commercial operations. It has also provided quite com- 
pletely for the examination and rating of airmen and all air navi- 
gation facilities, including repair shops and schools. The air traffic 
rules which have been established—although in need of constant 
revision as aerial traffic increases—are comprehensive enough to 
insure the safety of air transportation as well as to safeguard the 
interests and well-being of the general public. 
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This hasty summary of the activities of the federal Bureau 
does scant justice to the group of men who have worked so dili- 
gently and efficiently for the promotion of aviation. However, this 
paper is to be devoted primarily to a discussion of the state’s part 
in the general program, and hence I will confine the rest of my 
remarks to state activities. 


StaTE ACTIVITIES. 


I have outlined the activities of the federal Bureau because I 
feel that no state program can be justified when an attempt is 
made to encroach upon the work of the federal Bureau, or to 
obstruct such federal activities. The work planned in aviation 
development in any state should serve to complement and extend 
the federal program. It is highly important, therefore, that we 
limit the state’s activities to definite fields. 

It is essential that the present position of the average state 
be kept in mind. The July 15, 1934, bulletin of the Bureau of Air 
Commerce showed that there were 8,815 airplanes registered in the 
forty-eight states, the District of Columbia and Alaska, Of this 
number, 4,141 (or forty-seven per cent) were registered in seven 
states—California, New York, Illinois, Ohio, Pennsylvania, Texas, 
and Michigan—with the totals ranging from 948 to 385. Another 
2,298 (or twenty-six per cent) were registered in Missouri, Indi- 
ana, New Jersey, Minnesota, Oklahoma, Wisconsin, Kansas, Mas- 
sachusetts, lowa and Florida, with registrations ranging from 258 in 
Missouri to 186 in Florida. The remaining 2,376 airplanes are 
registered in the other thirty-one states, the District of Columbia 
and Alaska—an average registration of approximately seventy-two 
per state. 

These facts are of fundamental importance in considering any 
State’s position. It can be seen readily that any ambitious attempt 
of a state to set up licensing, inspection and rating services inde- 
pendently of the federal government would result in prohibitive 
costs. It is not only impractical from the standpoint of the cost 
of administration, but also highly undesirable because of the lack 
of uniformity which would undoubtedly result were every state to 
assume this burden itself. 

These same obligations apply generally to the efforts of indi- 
vidual states to establish lighted airways and weather stations. 
The present efforts of the federal Bureau indicate very definitely 
that they hope to include all the larger cities in the country in a 
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federal airways net, in the very near future. Since this complete 
chain of airways undoubtedly will include the establishment of ade- 
quate weather reporting facilities along them, any expenditures by 
states on what they consider their own airways systems may be 
altogether unnecessary. Furthermore, those of us who use weather 
information extensively know that even under the present highly 
coordinated federal system, supervisors of this work have their 
hands full in instructing their personnel so as to get reports which 
are uniformly reliable. Personally, I would be very skeptical about 
reports, especially when the weather was questionable, received 
from state operated stations whose personnel was not under the 
direction and constant supervision of the federal Bureau. 

What, then, are the duties of the state? 

I have indicated that insofar as the licensing of personnel and 
equipment is concerned, that work is being taken care of entirely 
satisfactorily by the federal government and, so long as the fed- 
eral government is willing to continue its work in this field, I see 
no reason for any supplemental activity on the part of the state 
except to make it mandatory that all aircraft and airmen operating 
within the state be licensed by the federal Bureau, and that all 
operations should be in accordance with federal regulations. The 
state should, naturally, render every assistance possible in the en- 
forcement of the federal regulations. The participation of any 
state in enforcement activities will vary considerably with the num- 
ber and availability of federal inspectors located in or near it. 

I see no need whatever for any state to cook up a lot of new 
regulations to inflict upon the aviation public. While I have al- 
ways felt perfectly free to make what I considered desirable sug- 
gestions for changes in the federal regulations, I would never pro- 
pose to our state legislature that they authorize me to draw up 
regulations not recommended by or considered necessary by the 
federal Bureau. 

I would like to dwell somewhat at length on this point, be- 
cause | think it is one of the most alarming tendencies exhibited 
by many of our state aviation officials—commissioners, or directors, 
or whatever they may be. There is no more certain way in which 
the ill-will of the industry can be incurred than by the over-zealous 
and well meant, but nevertheless ill-conceived ideas on regulation 
which are brought to the attention of state officials. We must 
remember that regulation, whether it be of aviation or any other 
activity, is beneficial only insofar as it keeps things moving along 
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in good order. Even the most harmless appearing regulations are 
apt to be unduly restrictive, imposing an unfair and unnecessary 
burden upon the very people to whom we look for support. “Pro- 
motional regulation” has become almost a by-word with those who 
seek to justify some new-fangled requirement. I have always felt 
that this attempt to sugarcoat a new thought on regulation was 
merely a smoke screen. No fair minded person ever supported 
any kind of regulation of any activity, unless he was convinced 
that the proposed measures would be for the common good, either 
immediately or ultimately. We all recognize the truth of the old 
saying that “He who governs least governs best.” As Cy Caldwell 
might well say, this country was once known facetiously as the 
Land of the Free. Let us keep this in mind whenever anyone 
proposes new and attractive looking regulatory measures. 

It is highly significant to me that in the Air Commerce Act of 
1926, Section 2, providing for the encouragement of aviation, pre- 
ceded Section 3, which made adequate provisions for its regulation. 
Thus it will be seen that from the beginning Congress (perhaps 
inadvertently) recognized the fact that promotion was more sig- 
nificant than regulation. Further, the separation of promotional 
and regulatory activities indicates that the sponsors of the Act did 
not confuse promotion with regulation. 

I do not want to leave the impression that I feel that there is 
nothing whatever to be done in the regulatory field. Undoubtedly, 
with the constant changes in all phases of aviation, there will be 
some need for adding to regulatory activities, in addition to the 
already recognized need for a lightening of restrictions, especially 
as they affect non-commercial activities. However we, as members 
of the Association, knowing the great desirability of uniformity in 
such work, should not take any overly ambitious steps in this field 
without at least the unofficial sanction of the federal Bureau. 

Since I have urged you to tread lightly insofar as regulation 
is concerned, the field for state activities naturally narrows itself 
down to promotional work. This is a very fertile field, as our ex- 
periences of the past year have shown. The promotional duties 
which can be done in any state and which will complement, rather 
than encroach upon, the work of the federal Bureau are: 


(1) The preparation of a state-wide plan for landing field facili- 
ties. 

(2) The assisting of smaller sub-divisions in the selection of land- 

ing field sites, the preparation of plans for construction, and 

the obtaining of future assistance for field maintenance. 
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(3) The preparation of plans for a state-wide air-marking pro- 
gram, and the supervision of the construction of these mark- 
ers as well as a continuous check on their maintenance. 


(4) The encouragement of local air shows, flying clubs, and sim- 
ilar activities of aeronautical groups about the state. 

(5) The collection and dissemination of information of state-wide 
interest. 

(6) Cooperation with the federal Bureau of Air Commerce in 
the rating and inspection of landing facilities so that this in- 
formation will be as authoritative as possible, and available 
to all pilots or operators in the country. 


(7) Routine flying activities, such as furnishing transportation 
for official trips, for aerial photographic work for state de- 
partments, etc. (possible, of course, only where personnel 
and equipment are available). 


Plan for State-Wide Landing Field Facilities: 


Perhaps the most glaring weakness which was immediately ap- 
parent when the development of a large number of airports was 
suggested as a part of the Civil Works program was the utter 
absence of any definite plan. Neither the number of airports which 
might be necessary in any given state, nor the kind of facilities 
which should be provided, had been given any thought. After 
nine months’ experience with the Civil Works and Emergency Re- 
lief Administrations, every state unquestionably now has some idea 
of what their airport facilities should be. 

I would not presume to dictate an airport program for any 
other state. However, I would like to describe our situation in 
Ohio briefly at this time with the hope that it may be helpful 
After listening to descriptions of the work done in our other states, 
I will certainly be very much disappointed if I do not go back with 
many ideas which will help me in making our plan for the State of 
Ohio much more complete. 

In formulating a plan for airport development, we were faced 
by a situation which was somewhat unusual. Due to the location 
of the State of Ohio at practically the center of population of the 
United States, the three main transcontinental airways cover prac- 
tically all of the state. As the table which I have prepared shows, 
over seventy-five per cent of the state is covered either by the main 
transcontinental airways or by already established connecting air- 
ways. These airway bands are only forty miles wide. The fed- 
eral Bureau at the present time regards the airway as a fifty-mile 
band which, in the case of Ohio, would practically blanket the 
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state. However, on the basis of airways forty miles wide, only 
9,600 square miles out of a total of slightly over 41,000 remain 
outside the federal airways. Parts of twenty of the eighty-eight 
counties in the state are included in this area off the airways. (In- 
cidentally, this airway picture is not complete because of the loca- 
tion of the large Air Corps repair and development centers at 
Dayton, Ohio, from which many military airways radiate. For 
instance, the gap in the western part of the state is almost entirely 
closed by the airway between Wright Field and Selfridge Field at 
Mt. Clemens, Michigan. Thus our plan for fields in Ohio is af- 
fected not only by the needs of commercial aircraft, but of military 
as well.) 

The total population of the 9,600 square miles not covered by 
the federal airways is slightly over 525,000 (or a little less than 
eight per cent of the total population of the state). Furthermore, 
of the 9,600 square miles, over fifty per cent of this area lies in a 
poorly developed portion of the state whose appearance may be 
changed greatly in the next twenty-five years due to the fact that 
much of the land is sub-marginal and may be converted into re- 
ferested areas, for the most part. 

Naturally, our plan for airport development in Ohio was very 
much influenced by the presence of the established federal air- 
ways, and the nature of the territory unoccupied by these airways. 
Before the start of the C. W. A. program we already had over one 
hundred and thirty fields listed in the State of Ohio, and since 
most of the larger centers of population already had some landing 
facilities, our plan under the Civil Works Administration had to 
vary somewhat from the original plan suggested by the federal 
Bureau. Our problem was not so much one of developing entirely 
new fields, but of improving many of those which were already 
in existence but which, due to lack of financial backing, had never 
been put into first-class condition. The following tables show the 
status of our landing field situation insofar as our cities are 
concerned. 

Table 1 shows the landing field situation in 1933, and the bold 
face figures show how greatly improved the landing facilities are 
at the present time (September, 1934) insofar as these same cities 
are concerned. Table 2 is a summary showing the total fields in 
the different classifications. 

In order to analyze the landing field situation properly I found 
it necessary to develop an unofficial rating system which would 
indicate rather accurately the nature of the landing facilities avail- 
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Table 2 
SUMMARY OF LANDING FACILITIES AT OHIO CITIES 
September, 1934 














PopuLaTION— TotaL No, or Arrport CLASSIFICATION 
1930 CENsus CITIES A B E None 
Over 50,000 12 9 ‘ 

10,000 - 50,000 47 24 15 [ 

5,000 - 10,000 51 20 13 4 14 
TOTALS 110 53 31 9 17 











able in our state. In order to simplify the ratings, I have reduced 
the number to three, and they deal with the size and condition of 
the landing area exclusively. I do not know whether the federal 
Bureau will accept any such change in their official rating system 
or not, but I do think there are many advantages to this simpler 
system. 


Minimum Rating Requirements: 


“A” Rating: 


(1) 2,000 ft. of effective length in at least four directions, 
with two landing strips converging at an angle of not less than 60°; 
maximum grade along landing strip, 2% ; maximum grade laterally, 
1%; minimum width of strips, 300 ft. 

(2) 3,000 ft. of effective length in two directions; one land- 
ing strip; maximum grade along landing strip, 2%; maximum 
grade laterally, 1%; minimum width, 500 ft. 


“B” Rating: 


1,200 ft. in effective length in two directions; maximum grade 
along landing strip, 2%; maximum grade laterally, 1% ; minimum 
width, 200 ft. 


“L” Rating: 


Fields not meeting minimum requirements of either “A” or 
“B”, but usable for small planes, special types of aircraft or com- 
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mercial operations under favorable conditions, not recommended 
but available, should be merely listed. 

Reduction in effective length of landing strips should be 
figured on the basis of 12-ft. reduction in effective length for every 
1 foot in height of obstruction. Minimum requirements for ef- 
fective length of strip are to be increased with altitude above sea 
level, in accordance with the recommendations contained in Aero- 
nautics Bulletin No. 2 of July 1, 1931, of the federal Bureau of 
Air Commerce. 

Pilots wishing to use a new field are primarily interested in 
knowing whether or not they have enough well conditioned landing 
area to get their planes in safely. Past operating experience indi- 
cates that fields which meet the minimum requirements under 
“A” will fill the need for any commercial airport. I do not mean 
that such facilities are ample, but in an emergency they will suffice. 
I have included under the “B” classification fields which are satis- 
tactory for ordinary commercial aircraft, under average conditions. 
Under “L” I have included fields which may be quite extensive ia 
size but which I do not feel deserve a rating, either due to the 
fact that they have never been conditioned properly or due to 
uncertainty as to regular maintenance. I appreciate that this rat- 
ing may cause a great deal of comment; but whether or not it may 
be adopted generally, it has at least given us an opportunity to 
study and evaluate landing facilities in our state much more ac- 
curately than has ever been done in the past. 

I think that the tables indicate very clearly that, in spite of 
the immense amount of work done under the Civil Works and 
Emergency Relief Administrations, we still have a long way to go 
in developing entirely adequate landing facilities for our Ohio 
cities. 

Incidentally, our landing field program in Ohio is of immense 
federal importance, due to the airways system which I have de- 
scribed previously. Our program cannot be one designed merely 
to meet present or future Jocal requirements. Ships of ail kinds, 
both commercial and military, use the airways across the state so 
frequently as to make the development of first-class fields highly 
important even in the neighborhood of many of our smaller cities. 

Included in the plan for any state should be an analysis of 
just what constitutes a “complete” airport. Federal E. R. A. 
engineers, particularly, have questioned the necessity of some of 
the work which we have sponsored. Therefore, I have set down 
the following list of requirements for airports in Ohio, not with 








525 





N.A.S.A.0. PROCEEDINGS 


the idea that we were going to get all of this work done immedi- 
ately, but to indicate exactly what an entirely satisfactory airport 
should provide: 


(1) 


(2) 
(3) 
(4) 
(5) 
(6) 


(7) 


(8) 
(9) 


(10) 
(11) 
(12) 
(13) 


(14) 


Adequate landing area, whether it be an all-way field, or an 
area of sufficient length in two directions, for the landing 
and taking off of any airplane. 

A surface graded to as uniform a grade as possible, this 
grade not to exceed 2% at any place in the landing area. 
An adequate drainage system. 

A sod surface which, combined with adequate drainage, 
should keep the field available for light traffic through prac- 
tically all seasons of the year. 

An adequate fence about the entire landing area, to prevent 
trespassing. 

Standard Department ,of Commerce field and boundary 
markers, to make the field or runways easily identified from 
the air. 

A landing tee or wind sock, located so as to be easily found 
by even inexperienced pilots. 

Adequate toilet facilities. 

The provision of a well supplying wholesome water (when 
city water is not available). 

Where the traffic warrants it, a clean restaurant with a sup- 
ply of food to take care of normal needs. 

Again where traffic warrants, adequate storage and servic- 
ing facilities for airplanes. 

Boundary lighting and an airport beacon, so as to make the 
field available for aircraft twenty-four hours of every day. 
In states such as we have in the central west, adequate hard- 
surfaced runways, so as to permit landings and take-offs at 
all seasons of the year. While we are not and should not 
advocate the installation of such runways at every field, 
these runways must be regarded as absolutely essential on 
fields upon which the traffic is comparatively heavy and 
where operations are carried on all year round. 
Up-to-date radio facilities. The radio stations for airport 
traffic control, such as we have on the Cleveland Airport, 
have proved their worth and unquestioned superiority over 
any other form of control yet devised. Unless some better 
system is developed, all commercial traffic, at least, about 
our larger airports, will be controlled in this manner. 


I appreciate that the plan for the development of landing 
facilities differs greatly in many of the states. Ohioans are inter- 
ested in airplanes merely as a better means of transportation. We 





have no large areas, as Michigan has, which attract sportsmen 
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and tourists and in which the development of landing fields can be 
justified because they make many of these places accessible. We 
all know that Florida has an additional incentive for the develop- 
ment of landing fields due to the conveniences they offer to their 
thousands of winter tourists. The great differences in the states, 
especially insofar as population, wealth, climate and terrain are 
concerned, make the preparation of adequate plans a distinctly in- 
dividual state problem. 


Assisting Municipalities: 


Rendering assistance to municipalities in the selection of land- 
ing field sites and the preparation of plans for construction is a 
second state duty with which you have all had a world of first-hand 
experience during the past year. In Ohio this work, which has 
taken practically all of the time of our active officials during the 
Emergency Relief Administration, will continue to be an important 
function for many years. 

I need not dwell at length on this function, because of the 
intimate contact you have all had with this work during the past 
year. I am sure that you have all been reminded many times of 
the need for proper direction of municipalities. If you have ever 
flown about the state and attempted to use fields recommended by 
chambers of commerce, American Legion posts or any other ser- 
vice clubs, you have a very clear understanding of the utter help- 
lessness of people inexperienced in aviation in selecting adequate 
sites. Even after a site has been selected, you have all faced the 
necessity of instructing civil engineers of long experience in the 
preparation of proper plans for construction. An active aero- 
nautical commissioner or director should have saved municipalities 
in his state many times the cost of the maintenance of his bureau 
or commission, if he has done his work properly during the past 
year. 


Air-Marking: 


The function of the state in developing an air-marking pro- 
gram is clearly defined. The federal government has provided 
very satisfactory plans for markers, and has in addition furnished 
new sectional airway maps upon which an air-marking program 
can be based. In Ohio our air-marking plan calls for the adequate 
marking of every city, town and village shown on the sectional 
maps which include the whole state. While I realize that not every 
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state has been entirely covered by these new maps, and that hence 
there may be some difficulty in developing a complete program 
at the present time in many states, I believe that the results of some 
of our work might interest you. The Rand McNally state maps 
(which were the best maps available until the special airway strip 
and sectional maps were developed) show a total of over 3,600 
cities and villages in the State of Ohio. The state is now covered 
by the four new sectional maps described as the Cleveland, Chi- 
cago, Cincinnati and Huntington Sections. There is a total of 
1,504 cities and towns shown on these maps. A state-wide check 
has shown that even some of this number should be left off due to 
the inability to locate all of these villages from the air. This is 
especially true of suburbs which are entirely swallowed up by 
metropolitan centers. It is also true of many so-called “villages” 
which are so scattered out over a large area as to make them in- 
distinguishable from other fairly densely populated sections of the 
county. We have already asked the Bureau of Air Commerce to 
drop the names of several towns from the map. 

Before we consider our initial construction program complete, 
we will have every recognizable village and city properly marked. 


The biggest job for a state aviation body insofar as air-mark- 
ing is concerned will be to see that these air-markers are properly 
maintained. Our experience in this work before the past year has 
indicated that a check-up on the air-markers will require plenty of 
the state aviation body’s time. 


The Encouragement of Local Air Shows, Etc.: 


Local air shows are regarded by many people both in the fed- 
eral and state aviation bodies with the same alarm as that shown 
by a fond parent in worrying over the wild antics of a precocious 
youngster. This feeling of uneasiness, however, is entirely unwar- 
ranted. We have spent considerable time in Ohio during the past 
two years, especially, in encouraging and assisting in the promotion 
of local air shows, with very satisfactory results. Some operators 
have been both surprised and greatly pleased to find that they could 
not only present a pleasing and interesting program to the public 
without violating any of the general rules laid down for the conduct 
of such shows by the federal Bureau, but that they were able to 
make a few dollars out of the show, and to find their business much 
better following such an exhibition. As one example of what can 
be done, I recently attended a combination regatta and air carnival 
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at Gallipolis, Ohio, a city of 6,000, located in a county whose total 
population is only 23,000. The paid admissions, at twenty-five 
cents a head, amounted to over 16,000. There were 726 passengers 
hauled. The American Legion assisted materially. Everyone par- 
ticipating was, of course, very much gratified over the success of 
the show. 

Local enthusiasts have been exploited in the past by so-called 
“famous airmen,” in much the same manner as fight fans and 
promoters have been imposed upon by high salaried performers. 
We have saved many local enthusiasts from the disappointment 
which is bound to follow the sponsoring of a show when receipts 
fall far below expenditures, by helping them make preliminary 
arrangements. 

The fact that we have been able to get racing pilots of national 
reputation, as well as well-known parachute jumpers, to participate 
in some of our local shows without demanding guarantees which 
would wreck the possibilities of financial success, is a definite 
indication of the possibilities along this line. 

There is no reason why such activities cannot be developed 
so as to include every municipality in the state at least once a 
year. We have a large number of smaller cities which sponsor 
aircraft exhibitions in connection with regattas, fairs, homecom- 
ings, and other community affairs. I believe this trend should be 
encouraged. We have had many expressions of good will from 
operators and enthusiasts who have received some small measure 
of assistance from our office. 

The State of Connecticut has done a very splendid job in 
enlisting the aid of the Boy Scouts in the construction of air- 
markers about the state. These, and many similar activities, should 
be encouraged in accordance with a well-thought-out program, by 
every state aviation body. 


The Collection and Dissemination of Information: 


During this development stage, the collection of information 
on already established fields and fields which may be available for 
short periods during the year is a most valuable service which can 
be provided only through a state body. This work is already being 
done through the issuance of monthly or quarterly bulletins, by 
several state bodies. The great enthusiasm with which these bul- 
letins are received by professional pilots, small operators and private 
pilots is ample proof of their basic worth. Once this work is or- 
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ganized the preparation of such a bulletin requires less than one 
day’s time, and can be handled very nicely by a one-man bureau 
such as we have in most of our states. 

The situation in Ohio is probably similar to that which exists 
in every other state, in that although we have a fairly large number 
of established fields already, pilots are continually finding new fields 
in outlying areas which can be used safely a large part of the 
year. The listing of these fields (with the owner’s permission, of 
course) has helped develop flying activities at many places, and 
during our construction program we have found it possible to de- 
velop some of these sites as permanent fields. 


Cooperation with the Federal Bureau in Rating and Inspecting 
Landing Facilities: 


Although many state officials may feel, as I do, that they have 
cooperated with the federal Bureau to the fullest extent in furnish- 
ing information on fields, I am sure that a careful examination of 
the information furnished by the federal Bureau in Airway Bul- 
letin No. 2 would show that there are many statements which are 
decidedly incorrect and, in some cases, dangerously misleading. 
I will mention just a few which I have picked up at random: 

First, Airway Bulletin No. 2 states that the Cleveland Muni- 
cipal Airport (incidentally rated A-T-A, to which it is undoubtedly 
entitled) is “square, 4,200 by 4,200 feet, sod, level.” As a matter 
of fact, the area within the boundary lights provides a maximum 
effective length E./W. of 4,000 feet; N./S. of 3,600 feet; NW./ 
SE. of 3,900 feet; and NE./SW. of 5,700 feet. From these dimen- 
sions you can readily see that the area is not a square, although 
this error is not a serious one. The fact that the dimensions as 
stated are in excess of their actual size is the most serious error. 
The additional facts that the field is not level, and that the area 
on which 90 per cent of the landings have been made has been de- 
void of grass for years, are other minor points which should be 
included in a correct description of the property. 

Please do not feel that I am at all dissatisfied with the Cleve- 
land Airport or that I think the information in the Bureau of Air 
Commerce bulletin is dangerously misleading in this instance. 
However, if such inaccurate information is put out on an airport 
which I consider one of the very best in the country, there are 
bound to be alarming errors in the information furnished by over- 
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enthusiastic small operators on whose word we have had to de- 
pend for much of the information on their landing fields. 

As another example, I will show you some errors in the report 
on Dayton’s present municipal airport at Vandalia, Ohio. To 
quote from the Airway Bulletin: “Dayton Municipal Airport, 
municipal. Rectangular, 5,280 feet by 2,782 feet, sod, level.” This 
field has been a municipal field only since March, 1934, although it 
has been listed for a number of years as Dayton’s “municipal” 
airport. Its actual dimensions inside the boundary lights are 2,500 
feet E./W. rather than 5,280 feet, and 2,681 feet N./S. rather 
than 2,782 feet. Instead of being level, it is so rolling that the 
airlines will not use the field at night! The fact that we are now 
removing several of the knolls—not with scrapers but with a 
steam shovel—indicates how far from level the field was before 
improvements were started. 

The most dangerous errors which exist in the present reports 
on landing facilities deal with the size of the landing area. If 
you will examine Airway Bulletin No. 2 closely you will find that 
while the reports on some fields show only the dimensions within 
the boundary lights—which are certainly of far more interest to 
the pilot, even though such dimensions are somewhat misleading 
when the boundary lights are placed along the edge of wooded 
areas and buildings which reduce the effective area greatly—a 
great many reports give the outside dimensions of the field only; 
and while the obstacles are listed, until the pilot actually looks over 
the field he has no exact idea of just what the effective runway 
length may be. Hangars and other buildings, trees, high tension 
wires, radio towers, parking areas and unimproved portions of the 
airport property often reduce the effective landing area to one-half 
of that which is included in the whole property. 

I believe the correcting of reports on available landing facili- 
ties is the most important function of a state aviation body at this 
time. Regardless of a system of rating finally adopted by the 
federal Bureau of Air Commerce, I think the inexperienced pilot 
should be protected against any misleading information on landing 
facilities. I not only consider this work of first importance, but 
also feel that it should be done at the earliest possible moment. 

I don’t want anybody to get up and tell me that Ohio must 
be the only state in which these discrepancies exist, because I have 
already checked up on the information put out on a number of 
fields outside of my own state and can show you, if necessary, that 
there are plenty of others which need checking up! 
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On the final Judgment Day aviation will be responsible for 
two large groups of individuals whose status will be questioned 
seriously before they are passed through the Pearly Gates. One 
group will be the large (and ever increasing) number of aviation 
enthusiasts who were pretty good scouts, on the whole, during 
their stay on earth, but whose status will be questioned because of 
the terrible fibs they have told relative to their number of flying 
hours! Then, there will be a smaller group composed of small 
operators and airport managers, also of good reputation except for 
the totally unreasonable descriptions they furnished a trusting pub- 
lic of their airport facilities! 


Routine Flying Activities, and Cooperation with State and Federal 
Agencies: 


Assuming that the proper personnel is selected, a state avia- 
tion body can pay its way through the work which it does in con- 
nection with other departments. Most of our states are large 
enough to make the services of at least one airplane indispensable. 
There are many times during the year when the attendance of 
prominent state officials at distant points in the state (and, occa- 
sionally, at points outside the state) requires more rapid trans- 
portation than that available by automobile or railroad. The im- 
mediate presence of the governor or adjutant general at points 
where trouble is brewing may oftentimes save the state and smaller 
sub-divisions the cost of the bureau for a number of years. As 
you all know, strikes and oftentimes minor disorders are terrifically 
expensive. The cost must, of course, be borne eventually by the 
general public. A rapid adjustment of conditions which threaten 
any disorder results in a great saving to a state and its sub- 
divisions. 

One year ago last spring, when flood waters threatened a 
crisis in the Ohio Valley, a 4-hour aerial inspection trip by the 
adjutant general of Ohio enabled him to make immediate plans for 
the emergency which resulted not only in prompt action, but also 
in the saving of a great deal of expense which would have resulted 
from sending assistance to some communities unnecessarily. 

The division of conservation of the department of agriculture 
can also use aerial photographs in planning the development and 
improvement of fish hatcheries and game preserves. Especially in 
game preserves, blue prints, state and county maps and written 
descriptions are totally inadequate. In photographing areas for 
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the division of conservation of Ohio, we found that many of the 
state administrators could not even recognize the areas after they 
were photographed. This statement is offered not as a criticism 
of these men, who have been doing very effective work, but 
merely to show the utter inadequacy of drawings and written 
matter. 

In the State of Ohio we are making an aerial map of approxi- 
mately one-fourth the state in the Muskingum Valley, where a 
federal and state flood control project is under way. The person- 
nel of the soil erosion service of the federal department of the in- 
terior are using our photographs in their work, and report that 
they can do the work better and four times as fast with the aid 
of aerial photographs as they can by using ground crews and 
existing maps. The final selection of reservoir sites will be made 
after an intensive study of our aerial maps—supplemented, oi 
course, by the work of ground crews. 

At the present time, with extensive reforestation and sub- 
marginal land programs either under way or contemplated, an aerial 
map will be almost indispensable. Even under normal conditions 
an aerial map will be very much worthwhile in planning staté and 
local road programs, and for a study of properties by tax com- 
missioners. State and county planning boards will find such a 
map of great assistance. 

State highway department officials faced with decisions in 
controversies arising from highway re-locations can never be as 
certain of the fairness of their decisions as they can be after ex- 
amining photographs of the re-locations. Where such controver- 
sies get into the courts, juries are far more apt to make reasonable 
awards when they can base their decisions on what they can see 
rather than to depend upon the eloquence of attorneys. In making 
preliminary surveys, even the local division offices of the highway 
department can save time and expense by the use of aerial photo- 
graphs. 

The extent of participation of state aviation officials in photo- 
graphic work will depend upon the amount of this work which 
they can sell governmental departments. The personnel of a small 
bureau cannot, of course, do a great deal of this work and have 
very much time left for the other activities which have been de- 
scribed. In order to start this work, it may be necessary for the 
state personnel to do all the flying. It is highly desirable, how- 
ever, to get most of this work in the hands of commercial photog- 
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raphers, as we are now doing in the State of Ohio. Two years 
ago I did all the photographic flying myself. Last year we got the 
highway department to get an airplane for its own special work, 
and this year we are supervising the work of commercial photog- 
raphers who are making the aerial map of one-fourth of the state, 
under the Emergency Relief Administration. 


METHODS OF FINANCING AN AVIATION Bopy. 


While this topic may be discussed in more detail by subse- 
quent speakers, I feel that inasmuch as I have attempted to out- 
line the proper fields of activity for state aviation bodies, I should 
make some mention of the financing of this work. 

The maintenance of landing facilities constructed under the 
Civil Works and Emergency Relief Administrations will be taken 
care of for the next five years by the sub-divisions requesting 
these improvements, if the certificates which they furnished in 
making their applications are lived up to. State aviation bodies, 
therefore, will not be greatly concerned about the cost of the main- 
tenance of these new fields during this period. Although I have 
no Official expression from the federal Bureau, I believe that their 
attitude is that unless the continuance of these fields is justified 
after the 5-year period they will be perfectly willing to see them 
revert to pasture lots. Whether state bodies will be agreeable to 
this procedure remains to be seen. 

The routine work of a state aviation body, stressing the points 
which I have discussed above, should not cost the state more than 
twelve or fifteen thousand dollars per year. One or two men, prop- 
erly selected, and a secretary should be able to handle this work 
satisfactorily. Since this work is primarily promotional, I think 
that the cost of maintaining a state aviation body should be borne 
entirely by the state and should be provided for by appropriations 
from the general fund. 

The collection of gasoline taxes similar to those imposed on 
users of gasoline in motor vehicles on the highway is neither neces- 
sary nor at all fair to the industry as it is operating at the present 
time. Taxes on aviation gasoline have resulted only in driving 
scheduled airline operators from states in which they logically 
expected to service their equipment. Their present objections to 
state taxes are entirely reasonable: a great many of the facilities 
which they use are now furnished by the federal government; also, 
at their terminals they have made satisfactory arrangements with 
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municipalities which at least cover the additional operating costs 
made necessary by their schedules. Hence it is altogether incon- 
sistent for state bodies, in their desire to build up their bureaus or 
departments, to advocate a tax which would place the burden al- 
most entirely upon scheduled airline operators—for whom most 
states have done little or nothing. 

Insofar as Ohio is concerned, I would rather recommend that 
the work of the bureau be suspended altogether than to ask the 
industry to submit to special taxes to cover appropriations now 
made from the general fund for this work. I am sure that finance 
committees of legislatures will not be unreasonably niggardly in- 
sofar as small bureaus are concerned, once they understand how 
much the federal government has spent on the promotion of aero- 
nautics, and the comparative insignificance of the amounts they 
will have to approve to insure the state’s participation in the de- 
velopment of a form of transportation which gives so much promise. 

Every state should have some active aviation body, whether 
it is supplemented by one or two full-time paid employes or not. 


CoNCLUSION. 


In beginning this paper, it was pointed out that many things 
would be said to which there might be disagreement from many 
members of our Association. However, I also promised to be specific. 
I have tried to point out definite fields of activity for state avia- 
tion bodies, and to warn you against venturing into fields which 
may not only retard the industry but also weaken your positions. 

Our Association has never been stronger than during the past 
year, and I sincerely hope that you all feel as optimistic as I do 
as to the possibilities of our Association in furthering the rapid 
advance of all forms of aeronautics. 

I wish to thank all members of the Association for the splendid 
cooperation you have given me in the short time that I have been 
your active head. The splendid work which has been done under 
the Civil Works and Emergency Relief Administrations by all of 
our state bodies has been commented upon favorably by everyone 
in the federal Bureau. We have established ourselves firmly as a 
necessary aid to the federal government in the promotion of areo- 
nautics. Let us carry on the good work with renewed enthusiasm, 


in the year to come! 





THF FEDERAL AIRPORT DEVELOPMENT 
PROGRAM 


Joun S. Wynne* 


For many months last winter, it was my pleasure to work with 
a number of you gentlemen in the program of constructing air- 
ports, made possible through the use of relief labor and funds of 
the CWA. The appropriation of money by the Federal Govern- 
ment, through which these airports were made possible, was pri- 
marily intended, you will recall, for the relief of unemployment. 
It was necessary, therefore, for us to adjust our plan of action to 
meet that end—the relief of unemployment. The allocation of 
funds for this work was vested in an organization other than the 
Bureau of Air Commerce. This set-up necessitated a revision of 
our plans from time to time, in order to conform to their program. 
It was their program, even though we were an integral part of it. 

Through the splendid cooperation of the aviation commissions 
of the various states and others who joined in the work, this pro- 
gram is rapidly being brought to as successful a conclusion as might 
be expected under the circumstances, and I want to take this op- 
portunity to thank you on behalf of the Bureau of Air Commerce 
for your fine efforts in this direction. I am particularly pleased to 
have an opportunity to meet many of you face to face who hereto- 
fore have been represented in my mind only as signatures. 

On December 1, 1933, there were a total of 2,182 airports 
existing in the United States. This number included 558 municipal 
airports, 653 commercial airports, 266 Department of Commerce 
intermediate fields, 55 Army airdromes, 18 Naval and Marine 
Corps air stations, 23 state operated fields, 550 marked auxiliary 
fields, 43 private fields and 16 fields for miscellaneous Government 
activities. Three hundred and sixty possessed some form of night 
lighting equipment available on demand. The Department’s 266 
intermediate fields, of course, are equipped with night lighting 
equipment. These lights burn all night long. In other words, only 
approximately one-quarter of the existing fields were equipped 
for night flying of any kind. 

As a result of the CWA airport program, more than one 
thousand landing field projects were undertaken. A very im- 
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portant part of the program included the air marking of towns 
through roof identifications. Five thousand municipalities were so 
marked. Work will have been undertaken and completed on some 
1,250 airports before this work is brought to a close. Approxi- 
mately 40 per cent will have been reconstruction and enlargement 
of existing airports, while 60 per cent of the aggregate will repre- 
sent establishment of new landing areas. The number of airports 
in this country, therefore, will have been increased by one-third of 
the total number in existence last December, besides making sub- 
stantial improvements to some five hundred important existing 
airports. 

The Bureau of Air Commerce had hoped that it would be pos- 
sible for us to give you gentlemen some definite word as to what 
might be expected this winter in the way of help from the Federal 
relief organizations in the continued construction of airports. We 
have had several conferences with FERA officials in Washington, 
but their plans are not sufficiently advanced yet to enable us to 
give you very definite information. Relief work of some kind will 
be carried on but until further funds are allotted by the President, 
specific plans will not be forthcoming. 

We are inclined to believe that the Federal Administration will 
play a less prominent part in the formulating of plans for relief 
projects than heretofore. Money, in all probability, will be allo- 
cated to the various state relief administrators for use on such 
projects within their states as they deem advisable. The state ad- 
ministrators we believe will be given more latitude in the allocation 
of this money for materials and equipment than was the case last 
winter. If this is to be the case, it appears that our success in 
creating new landing fields in any given iocality will be contingent 
upon the efforts of those interested in aviation within the state. 
The Relief Administration does not plan to allocate money to the 
Bureau of Air Commerce for the purpose of maintaining an ad- 
visory organization. State administrators may in their discretion 
employ such assistance locally. We are hopeful that in the states 
where state aviation commissions exist a program will be worked 
out locally between yourselves and your state relief administrators. 
It is only in this way that a continuation of the airport program 
this winter will be possible. This can only be done through a well 
planned effort on your part to work with the state administrator 
giving full understanding to the problems with which he is con- 
fronted. You may be sure that if this work is decentralized as we 
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expect it will be, the Bureau of Air Commerce stands ready to co- 
operate to the fullest extent in any problems with which you might 
be confronted. 

A bill has been prepared, known as the “Federal Airport Bill,” 
which will be presented to the next Congress, asking the enactment 
of legislation for airport construction work similar to the Federal 
Highway Bill now in existence. If this becomes a reality, the 
Federal Government will allocate to various states funds for air- 
port construction to be matched by the states under certain ratios 
to be determined later and will result in long term planning for 
future airport construction. 

In the past the Bureau of Air Commerce has spent consider- 
able money in an effort to carry out a plan of rating airports. 
Out of 2,100 airports existing last December only 300 were so 
rated. We now believe that the expenses of inspection and routine 
paper work in connection with this system are far in excess of the 
benefits derived. Because of the varying terrain features in vari- 
cus sections of the country, it is difficult to devise a system of rating 
which would be equitable to all. We now have under considera- 
tion the advisability of eliminating the rating of airports entirely 
or adopting a much simpler procedure of recognition. I hope it 
will be possible before this meeting adjourns for the Bureau to 
have the benefit of the ideas of the state aviation commissions in 
this respect. 

The Bureau is hopeful that as a result of this and subsequent 
meetings a uniform airport code as to traffic regulations might be 
agreed upon and used in all states. 

Our contact with municipalities within your states during this 
airport construction program makes it appear advisable for the 
Bureau of Air Commerce to prepare a new handbook on airport 
construction which will answer in simple language the many ques- 
tions which have arisen and which heretofore have called for an 
inspection trip. Such a handbook should deal, in our opinion, with 
the problems of drainage, stabilization of soil, surfacing, lighting, 
approaches, and choice of sites gathered from experience to date. 

There are three serious problems facing airport development 
today. 

(1) The study of the stabilization of soil. No paved runways 
should be attempted on an airport without first examining 
and classifying the type of soil upon which the runway is 
to be laid. 
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(2) The question of control of areas adjacent to and surrounding 
the airport. 

(3) The possible preparation of the airport for safe blind flying 
landings and take-offs. 


With’ numerous complaints of dangerous obstructions sur- 
rounding heavily trafficked airports, and individual cases of “spite 
fences,” it seems imperative that the individual State Governments 
should take steps to either exercise their right of eminent domain 
within their boundaries or delegate this right to their counties, 
cities or villages which possess airports within their borders, in 
somewhat the same manner as the State of New York did recently 
in an Act called “Prohibition, Certain Structures Within an Air- 
port Zone.” In this Bill the State of New York delegates the 
power to the county, city or village which possesses an airport to 
condemn and acquire by purchase or gift, and the right to abate or 
remove any structure, building, tower, pole, wire, tree or other 
thing located within 1500 feet of such airport, landing field or 
seaplane harbor, which the county, city or village shall determine 
to constitute a menace to the safety of aircraft. The State also 
gives the municipality the right to condemn or acquire by purchase 
or gift for a number of years or perpetually and the right to place 
and maintain obstruction markers and/or lights upon any structure, 
building tower, pole, wire, tree or other thing located within 1500 
feet of such airport, landing field or seaplane harbor. This Bill 
was passed and approved April 6, 1934. It is not recommended 
that the Bill be copied in whole, but certainly the general thrust 
and purpose of the Bill is worthy of your careful consideration. 
There is no doubt but that similar legislation in other states would 
be helpful to the development and protection of safe airports. 

In closing I should like to say that it is Mr. Vidal’s wish that 
the Bureau do everything in its power to encourage a closer rela- 
tionship between this Federal agency and your body such that we 
might more effectively serve our purpose, namely, the advancement 
of aviation. 





THE FEDERAL AVIATION DEVELOPMENT 
PROGRAM IN FLORIDA 


A. B. McMuLLEeNn* 


In Florida the Federal Airport Development Program has not 
been confined to airports alone, but has been expanded to include 
a number of diversified projects designed to aid the advancement 
of Aviation and to increase the use of airplanes by all classes of 
people. Any or all of the projects started in this State could be 
conducted in any other state, many with more success than has 
been enjoyed in Florida. 

The following paragraphs briefly describe some of the projects 
that have been completed or started by the Aviation Division of 
the Federal Emergency Relief Administration of Florida and the 
methods used to accomplish their completion. It is the hope of the 
writer that this paper will be only the beginning of a general dis- 
cussion in this meeting of the methods employed in different states 
to utilize the funds made available by CWA and FERA for air- 
port construction and aviation projects. For this meeting will not 
have been a success unless each representative attending returns 
to his respective state with many new ideas and additional knowl- 
edge of how to get the things we are all interested in more 
efficiently done. This can only be accomplished by a free and 
open discussion of the methods employed, the difficulties encoun- 
tered and overcome, etc., by each State Official and Aviation en- 
thusiast present. 


Airports: 


Ninety-four airport projects have been started in Florida since 
the inception of FERA. Seventy-one of these are new airports 
and twenty-three are extensions to existing ports. Nine hundred 
eighteen thousand five hundred ($918,500.00) dollars have been 
spent on Florida airports from CWA and FERA funds, seven 
hundred fifty-five thousand, six hundred ($755,600.00) dollars of 
which went to labor and one hundred sixty-three thousand, nine 
hundred ($163,900.00) dollars for materials and equipment hire. 

Title in fee simple to the land upon which thirty-eight of these 
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new airports are located has been acquired by either a municipality, 
county or the State. Those owned by the State have been deeded 
to the Aviation Division of the State Road Department as a gift 
and many sites now owned by Cities and Counties were deeded 
to them by patriotic citizens free of cost. Several cities and coun- 
ties accepted tracts of land from large property owners in payment 
of delinquent taxes. In some cases property already owned by 
municipalities was exchanged for other property suitable for an 
airport. In Melbourne the company that owned the tract selected 
ior an airport was not willing to lease the 160 acres for the rental 
the city would pay and the city was not in a position to purchase 
the tract outright. The 160 acres desired for the airport was a 
part of a 480 acre tract of uncultivated land. Finally a deal was 
arranged whereby the city leased the entire tract of 480 acres, for 
a period of ten years at a rental equal to the taxes. The present 
owners then agreed to deed to the City at the end of the ten year 
lease, the 160 acres now developed into an airport, in considera- 
tion for the taxes having been paid on the remaining 320 acres 
for the ten years, during the lease. 

In Lakeland, Florida, the new airport was constructed on a 
subdivision that included fifteen or twenty residences, paved streets, 
power and telephone lines and, of course, hundreds of lots that had 
been sold to individuals, now living in all parts of the United 
States. Acquiring clear title to this property involved some of the 
highest powered horsetrading I have ever witnessed. However, 
title to the property was acquired, the land cleared, leveled, and 
the airport constructed, including paved runways, administration 
building, restaurant, beacon and lights in less than six months’ time. 

Before an airport project is approved by the FERA Aviation 
Department in Florida, the site must either be owned, or leased 
for a minimum of ten years, with option to purchase at a reason- 
able price, by some political subdivision of the United States or 
the State. 

The average rental paid for leased land is an amount equal to 
all taxes on the property for the duration of the lease. 

A bill will be introduced in the 1935 Session of the Florida 
Legislature authorizing the cancellation of all State Taxes on land 
publicly leased for airport purposes, If this Bill is passed, cities 
and counties who simply pay the taxes for use of the land will, of 
course, receive their airport rents free. 

By constant plugging we have secured enough labor from 
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FERA to keep all our airport projects alive during the summer 
months. About two months ago an appropriation of eighty-seven 
thousand ($87,000.00) dollars for materials was received, and with 
this money we will be able to complete between forty and fifty 
of our small projects. 

We have two transient labor camps working full time on air- 
ports and several more are being organized. These camps consist 
of 200 men each and they are equipped with mobile camp equip- 
ment including tents, field kitchens, etc., the same as a military 
organization, and what additional equipment they need to build 
an airport including trucks, a tractor, and all necessary small tools. 
However, the Transient Bureau has just notified us that in the 
future they will not be able to buy tractors for their new camps 
from Transient Bureau funds. The men in these transient camps 
have done more work per man hour than any group of men I have 
ever seen, including contract labor. They must enlist for a period 
of six weeks before they are assigned to an airport camp and until 
recently they were paid $3.00 per week, $2.00 per week of which 
was retained as a bonus until they had fully completed their period 
of enlistment. 

However, the Washington office has recently disapproved the 
payment of the bonus and the men now receive $1.00 per week 
with no bonus. These men are worked five hours per day, five 
days per week. Due partly to the management and partly to the 
careful selection of the camp sites near lakes, where the men can 
fish and swim, the esprit de corps in these camps is very high and 
very few men leave before their enlistment has expired. They 
take a lot of pride in their work, due I believe to the airport 
project being entirely their own from beginning to end, and some- 
thing they can point to as their job, when it is completed. 

Clearing of land in Florida is a difficult thing, due to the 
dense growth of Palmetto that prevails in most sections of the 
state in addition -to trees and semi-tropical undergrowth of every 
description. On some fields the clearing has run as high as $300.00 
per acre, where no equipment was available. Due to the level 
terrain, very little grading is necessary, but for the same reason 
our drainage problems are difficult and more grading has to be 
done to fill low places than to cut off high spots. 

Equipment and material has, of course, been very hard to get, 
due to lack of funds for these items, and every conceivable method 
has been employed to secure trucks and tractors, for without 
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equipment of this kind, few of our projects would ever be com- 
pletely finished. Several cities have been allowing citizens to work 
out delinquent taxes with trucks and tractors used on airport con- 
struction. The FERA Aviation Division has recently purchased 
several trucks and tractors with money appropriated for equipment 
hire. We have found that equipment of this kind can be pur- 
chased and operated for less than it can be rented for. 

Each airport when completed is fenced, and equipped with 
regulation size wind direction indicator, a 100 foot circle of either 
lime rock or concrete, and in many cases the name of the airport, 
in 20 foot letters made of rock or concrete, is placed on some por- 
tion of the field that is not apt to be frequently used. 

In addition each port is supplied with galvanized iron boundary 
markers placed 300 feet apart and erected eighteen inches above 
the ground on iron posts to permit mowing under the cones. 


At first we purchased these boundary markers on the open 
market, paying approximately $6.00 each for them. Recently we 
have made arrangements with the State Road Department to use 
their sheet metal shop, at Gainesville, for the manufacture of these 
cones. FERA and transient labor will be used to fabricate these 
markers and the materials when purchased for lots of one thou- 
sand at a time, is costing us less than $1.50 per marker, including 
the iron pipe used to mount the cones on. 

Considerable time and effort has been spent not only to 
beautify our airports but to make them recreational or community 
centers. Golf courses have been built on or in connection with 
several of our new ports and several existing golf courses have 
been re-designed and rebuilt to accommodate two or more landing 
strips for airplanes. Swimming pools and baseball diamonds have 
been built in connection with several other airport projects. 
Nurseries have been started on several ports where water is avail- 
able and a regular attendant is employed. Seeds, cuttings, etc., to 
start these nurseries are supplied by Garden Clubs, Chambers of 
Commerce and local citizens. We started these nurseries when 
numerous beautification projects now in progress throughout the 
state boosted the price of nursery stock to where the nurseries 
have almost stopped donating palms and shrubs, etc., to our air- 
port projects and have started quoting us prices that FERA can- 
not afford to pay. Very little of our beautification work is visible 
to the casual observer at the present time, but within a few years 
we hope this work will transform our airports into airparks. 
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Air Marking Project: 


In order that our airports might be easily located both from 
the air and from the ground, a project was initiated under CWA 
for painting roof signs on approximately 750 buildings to direct 
aerial traffic throughout the State, and the erection of numerous 
roadside directional markers along the highways, for directing auto- 
mobile traffic. At towns where airports are available we are 
painting the name of the town, with meridian and airport markers 
showing the distance and direction to the airport, while at towns 
where no airport is available locally, the name of the town and 
meridian marker is shown with one or two directional arrows 
giving the direction, distance and name of the nearest towns hav- 
ing airports. These directional arrows indicate the easiest route 
to follow in bad weather, usually parallel to a railroad or paved 
highway. To accomplish this, 7,000 gallons of paint were pur- 
chased just before CWA closed down, and stored at the State Road 
Department Maintenance Depots throughout the State. This paint 
was manufactured to SRD specifications under the supervision of 
their chief chemist. Immediately after the paint was received, a 
State FERA project was approved to do the painting. 

At the inception of this program six paint crews were organ- 
ized with a Master Sign Painter in charge of each crew. Each 
crew chief or master painter is paid $30.00 per week and $3.00 
per diem, and is allowed 4c per mile for his truck or car, but his 
mileage must not exceed fifty miles per sign. 

At first, the labor to assist these crew chiefs was drawn from 
local FERA Offices, but this entailed so much red tape and loss of 
time, and the labor was often of so little value as painters that 
some of our crew chiefs decided they could work faster alone 
and would actually lay out their own signs by attaching a fish hook 
to one end of their snap line, then fastening this hook into the 
roof to hold one end of the line while laying out the sign. 

We have now reduced the paint force to three crews and 
have given each crew chief a permanent helper, who is paid $20.00 
per week and $3.00 per diem from the State Office, and production 
has been increased approximately 40% over that secured by using 
local relief labor as helpers. 

Approximately 250 signs have been completed to date, at an 
average cost of $40.78 per sign or approximately 50% less than we 
originally estimated the cost would be. An average of 6 gallons 
of paint per sign was used on the 250 signs already painted. 
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To secure the necessary roofs for these signs a letter was sent 
to every Mayor in the State, asking him to secure three large roofs 
in or near his town, one of which we could select to paint an aerial 
sign on, that would advertise his city, and aid the development of 
Aviation. Special forms for owners to sign granting permission 
to use their roofs were enclosed with the letter. By this method 
we secured several hundred buildings and several weeks later we 
circularized all postmasters in the same manner and they secured 
permission to use a larger number of roofs than the mayors had 
secured for us, due perhaps to the fact that many small towns do 
not have Mayors, but all have postmasters. 

In order to direct the attention of automobile travelers to our 
airports and to aid these travelers in finding the ports when they 
are off the main highways, 3200 directional markers have been 
manufactured on a state project. These markers include an 8 inch 
by 36 inch board sign giving the name of the airport, which is 
placed at the entrance to the port, and half a mile each way from 
each entrance the same sized signs are placed, calling attention to 
the traveler that Blank Airport is one-half mile ahead. From 10 
to 40 direction arrows are then placed throughout the towns and 


at all crossroads and intersections leading to the airport. All these 
signs are painted International Orange and White with the posts 
striped with eight inch bands of the same colors. Signs and posts 
are then varnished to preserve the paint. Painting and wood- 
working on these signs and posts was done in a shop loaned by 
the City of Jacksonville and all labor was supplied by FERA or 
the Transient Bureau. 


These signs are distributed by one of our own trucks. The 
truck driver is in charge of their erection and he draws the neces- 
sary labor to assist him from the airport or some other FERA 
project in each town. 


Aviation Map Project: 


Approximately a year ago the Aviation Division of the State 
Road Department published an Airways Map of Florida; the sup- 
ply of these maps is almost exhausted and drawings for a new 
map are being prepared by draftsmen employed by FERA. This 
new map will be a replica of the original with the exception of 
several improvements, such as larger and more legible type, all 
piers and other prominent landmarks along the coastline will be 
shown, the highways will be more complete and accurate, and, of 
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course, the airport and airway information will be brought up to 
date. 

After the engineering and drafting work has been completed 
by FERA, the map will be printed from funds supplied by the 
Aviation Division of the State Road Department. 

This map has been used extensively in interesting cities in 
developing new and better airports. This was done by calling 
attention to the advertising which the cities having airports would 
receive from the map, and the business they might expect to get 
from flyers following the State Airways as shown on the map. 


Glider Project: 


This project is just getting under way, and was instituted for 
two purposes. First, to place trained Aviation Mechanics, En- 
gineers and Pilots, who were unemployed and relief clients, in 
their own line of work rather than digging ditches, cutting weeds, 
or some similar FERA job. 

Second, to create an interest in flying and to attract people 
to our new airports, many of which do not have planes operating 


from them regularly at the present time. 

To start this project, we have secured the services of a gradu- 
ate aeronautical engineer, who was tranferred from a FERA 
survey party, a glider expert, who is a resident of Jacksonville 
and a good draftsman. At the present time these men are de- 
signing a new two-place glider using a wing that has already been 
developed and approved by the National Advisory Committee for 
Aeronautics. 

As soon as the design is completed, actual construction will 
start, using Aviation Mechanics who are eligible for relief work. 

When a successful glider has been produced and production 
started, we propose to conduct a glider school for unemployed 
heavier-than-air pilots and the graduates of this school will then 
be used to organize and conduct glider schools or clubs, through- 
out the State on a non-profit, but self-supporting basis, under 
the direct control of the State Aviation Department. As planned 
at present, the gliders will be of an Amphibian Type, or adapted 
to water flying in order that they may be towed behind motor boats 
along Florida’s hundreds of miles of coast line and on its many in- 
land lakes and rivers, as well as towed by car from the beaches 
and airports. It is estimated that the materials for these gliders 
will not cost in excess of $350.00 each. 
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This project has been enthusiastically approved by the heads 
of the educational and vocational departments of the State FERA. 
It is possible that if this project is successful and we secure the 
right type of men during the process of developing and building 
these gliders, an attempt will be made to develop a desirable light 
plane that can be manufactured at a low cost. 

Through the efforts of our Aviation Department the Voca- 
tional Department of FERA are making plans to include a fully 
accredited Aviation Ground School in connection with their other 
vocational projects, and a study is now being made to determine 
the advisability of sponsoring several flying clubs, FERA to assist 
in supplying the equipment, but the clubs to be partly self-liquidat- 
.ing by charging the students or members a small tuition or mem- 
bership fee. 


Administration and Organization: 


Although both the Florida State Road Department and the 
State Emergency Relief Administration, have a distinct Aviation 
Department, these two organizations have been combined for ad- 
ministrative purposes and all aviation activities in the State are 


supervised by the State Director of Aviation, who maintains offices 
in Tallahassee, the State Capitol, and at Jacksonville, the State 
Headquarters of FERA. 

Some of the employees on the administrative staff are paid by 
the State and some by FERA. This staff consists of: 


State Director of Aviation 5 Division Airport Supervisors 
Executive Officer Draftsman 

Airmarking Supervisor File Clerk 

Beautification Supervisor 3 Stenographers 

Statistician Supervisor of Glider Project 


In addition to supervising the actual construction work now 
in progress, this staff is used to compile data and statistics that 
will be of great value in future planning. They also assist other 
departments especially the local operation directors and clerks in 
the field offices, in working up and keeping proper records on our 
projects. 

The members of the administrative staff of the Aviation De- 
partment voluntarily work on an average of one hour a day longer 
than other FERA and State employees, and only by long hours 
of hard work have they secured from FERA and CWA the labor 
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and funds needed to carry on the airport and other aviation proj- 
ects it has started. 


Conclusion: 


Unless all states immediately initiate an active program to con- 
struct airports and otherwise assist the development of aviation, the 
money spent by states who do carry out such a program will not be 
entirely justified, for Aviation will not advance very far as a state 
proposition, and only as a Nation with each state doing its part 
can we fill the skies with airplanes and regulate their use so that 
flying will be reasonably safe, and the maximum benefit and pleas- 
ure derived by those who use the airplane as a means of trans- 
portation and recreation. 











RECENT DEVELOPMENTS IN AERONAU- 
TICAL LAW (1934) 


Georce B. Locan* 


In discussing with you the developments in aeronautical law 
during the past year, the first thing to be mentioned is our old 
friend, the right of flight. I am sure you have listened to me talk 
about the non-ownership of airspace until you are tired to ex- 
haustion. In my own opinion and in the opinion of most lawyers 
who are conversant with the topic, this question has been definitely 
settled, but not in the opinion of many distinguished lawyers, who 
have unfortunately not devoted concentrated study to the subject. 

For some years the American Law Institute has been engaged 
in the monumental work of restating the common law. Among 
other subjects to be restated was the subject of torts, and a sub- 
section of that subject was trespass, especially trespass on land. 

Beginning several years back, the persons in charge of this 
particular division of the work made the statement that trespass 
against the owner or occupant could be committed by flying in 
the airspace above the earth, as well as by touching the land. 

The Aeronautical Law Committee of the American Bar Asso- 
ciation protested against this view, both orally at the annual meet- 
ings of the American Law Institute in Washington, and by written 
briefs filed with the reporters for this sub-section and with the 
Executive Council. In spite of these protests and arguments, the 
final draft of the subject appeared early this year as Section 1002, 
which stated that trespass may be committed on, beneath and 
above the surface of the earth and particularly it was stated: 


An unprivileged intrusion in the airspace above the surface of the earth 
at whatever height above the surface is a trespass. 


You will note that this states an “unprivileged” intrusion. In 
order to make this clear, the American Law Institute stated that 
“a temporary invasion of the airspace by aircraft for the purpose 
of travel through it, if done in a reasonable manner and at such a 
height so as not to interfere unreasonably with the possessor’s 
enjoyment of the surface of the earth and the airspace above it, 
is privileged.” 





*Legal Counsel, National Association of State Aviation Officials; Member, 
American Bar Association Committee on Aeronautical Law. 
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We would have had no particular objection to the wording of 
the preceding paragraph, although we think it contains a funda- 
mental error, (because we think that trespass may not be com- 
mitted by flying through airspace), provided the privilege had not 
been so limited in its scope. The definition of privilege contains 
two erroneous concepts. In the first place, you will notice that it 
is available only for “travel.” This would seem to eliminate rac- 
ing, exhibition flying, test flying, crop dusting operations, survey- 
ing, military observations, and other similar use of the airspace by 
airplanes, which would not be included within the narrow scope oi 
“travel.” Secondly, this definition of privilege contains the con- 
cept of the “possession of the airspace above,” it being, of course, 
our belief that the landowner does not possess the airspace unless 
he has in fact taken possession of it by structures, improvements, 
or otherwise. 

This final statement of the law was thoroughly argued by mem- 
bers of the Aeronautical Law Committee of the American Bar 
Association, including Mr. John C. Cooper, one of your Vice- 
Presidents, Mr. E. Smythe Gambrell, who is on our program for 
this meeting, and by your general counsel. In the argument, we 
were aided by other distinguished lawyers, including Dean-Emer- 
itus Wigmore of the Northwestern University School of Law. 

The American Law Institute, however, by an overwhelming 
vote adopted the view of its reporters and consequently in the new 
text book on Torts, soon to be issued, the statements above will 
appear. Fortunately, however, that does not tell the story of the 
year 1934, for during this same year there have been two addi- 
tional decisions handed down, involving the question of aerial 
trespass, and courts always speak more authoritatively, and finally, 
than any ex parte experts. 

The first decision was that given in the case of Rochester Gas 
& Electric Co. v. Dunlop.’ In this case, the Rochester Gas & 
Electric Company was the owner of an electric transmission line, 
carried along its right-of-way on steel towers approximately fifty 
feet high. One of these steel towers was in Brighton, New York. 
The defendant Dunlop, while operating his airplane, crashed into 
the tower about 10:00 o’clock at night. Fortunately, the accident 
was not fatal, but the damage done to the tower amounted to 
$545.00 and the damage done to the airplane amounted to more. 
The Gas & Elecric Company sued Dunlop for its damages, alleg- 








1. 266 N. Y. S. 469. 
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ing that he was guilty of negligence in permitting his plane to 
strike the tower and that he was guilty of trespass, and, in either 
event, liable for the damage. The aviator counterclaimed for his 
damages, but unfortunately the theory of his claim is not preserved 
in the report, and we do not know whether it was based on the 
theory that the Gas & Electric Company was maintaining an ob- 
struction in the navigable airspace or failed to light the tower or 
what not. . 

At the trial of the case, in the first instance, the evidence was 
developed that Dunlop had been flying to Rochester at a height of 
about 3,000 feet, when engine trouble developed, and he was forced 
down and was attempting to make a landing when he struck the 
tower. There being no evidence that he was negligent, the court 
dismissed that portion of the plaintiff’s case. The court also dis- 
missed the defendant’s counterclaim, and the case went to the jury 
solely on the question as to whether or not the pilot was guilty 
of trespass. The jury found a verdict in favor of the pilot. This 
case was appealed by the Gas & Electric Company on the ground 
that the question of trespass should not have been submitted to 
the jury because the facts being undisputed, it was purely a ques- 
tion of law, and the court should have found that the pilot was 
guilty of trespass. The higher court sustained this contention 
that it was a matter of law, and not a question of disputed fact 
to be determined by the jury, the facts being all admitted. The 
court then considered the question of trespass from two sides, 
first, was Dunlop guilty of trespass merely by flying over the 
land of plaintiff, and second, was he guilty of trespass by reason 
of striking the tower. 

As to the first, the court said: 

This involves the ancient maxim, “cujus est solum ejus est usque ad 
coelum et ad infernos.”’ Not to go beyond the necessities of this case, if that 


maxim ever meant that the owner of land owned the airspace above the land 
to an indefinite height—it is no longer the law. 


The court did hold, however, that absent the use of the police 
power, no rule of law had ever been made or could ever be made, 
which would abridge the right of the owner of land to the use of 
the space above it to such height as he may build a structure on 
the land and that, when the airplane came into contact with the 
tower, the rights and responsibilities of the parties were the same 
as if the airplane had come into contact with the ground. 
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The court then considered the question as to whether or not 
an aviator was liable for an accidental trespass. The defendant in 
pleading to the question of negligence had made the point that this 
was not a res ipsa loquitur case, that is to say that the mere fact 
that the plane had struck the tower did not tend to prove neg- 
ligence, because there were many causes other than negligence 
which would bring an aircraft to the ground. The court agreed 
with that contention and agreed that in the general knowledge of 
aviation, of which the court took judicial cognizance, there were 
many causes, besides negligence, for an involuntary descent. But 
the court held that if it was not a matter of negligence, then it 
was a matter of intention; and when a pilot put the plane into the 
air, knowing that there were many causes which would bring it 
down which were beyond his control, he must be liable for the 
so-called accidental trespass. In other words, in cases of that sort, 
trespass was not accidental but was the result of the original 
intentional takeoff. 

This appears to me to be a well-reasoned case on all points 
and particularly on the point that the owner of the surface does 
not own the airspace. 

The case I have just discussed was decided in February, 1934. 
The second case was that of Thrasher v. City of Atlanta, et al.,” 
decided by the Supreme Court of Georgia. Our distinguished 
friend, Mr. E. Smythe Gambrell, was the leading counsel in this 
case, and to tell about it, rather than have him do it, is something 
like another violinist playing Kreisler’s Caprice Viennois. 

In this case, Mr. Thrasher, who lived near Candler Field at 
Atlanta, and whose home had been built before the airport, brought 
suit to enjoin the city and all other users of the field from using 
it, alleging nuisance created by many causes and finally alleging a 
trespass by flying over his home. The trial court sustained a de- 
murrer to the petition and the plaintiff appealed to the Supreme 
Court. Therefore, all that was before the Supreme Court was 
whether or not the petition stated facts sufficient to constitute a 
cause of action or, in this case, to justify the relief prayed for. 
The opinion is long, because the petition was very long, but I 
desire to call your attention only to that portion of it, which con- 
sidered the allegation of trespass by flying over the plaintiff's 
property. 

With reference to this, the court said: 





2. 173 S. E. 817. 
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The space in the far distance above the earth is in the actual possession 
of no one. And, being incapable of such possession, title to the land beneath 
does not necessarily include title to such space. 


Although this decision was rendered prior to the meeting of 
the American Law Institute in May, the reporters evidently ignored 
it in referring to the “possessor of airspace.” 

The court went on and said: 

The maxim to which reference has been made is a generalization from 


old cases involving the title to space within the range of actual occupation, 
and any statement as to title beyond was manifestly a mere dictum. 


For instance, a court in dealing with the title to space at a given dis- 
tance above the earth could make no authoritative decision as to the title at 
higher altitudes, the latter question not being involved. * * * Accordingly, 
the maxim imported from the ancient past consists in large measure of obiter 
dicta, and to that extent cannot be taken as an authentic statement of any 
law. 


Accordingly, the court held that Mr. Thrasher’s petition did 
not state any facts justifying him to any relief on the ground of 
trespass, although incidentally they did hold that upon proper 
proof he might have made out a case as to nuisance by noise and 
dust. 

As this phase of the law now stands in this country, we 
have five cases—Smith v. New England Aircraft Co., in the Su- 
preme Court of Massachusetts; Swetland v. Curtiss, in the federal 
courts; Gay v. Rush Hospital, in an inferior court in Pennsyl- 
vania; Rochester v. Dunlop, in an inferior court in New York; 
and Thrasher v. Atlanta, in the Supreme Court of Georgia, all 
repudiating the theory that the owner of land is the owner of the 
airspace above it. 

Since our last meeting, a new text book on air law has ap- 
peared, written by Dr. Arnold G. McNair, a distinguished English 
lawyer, who was honored by being asked to deliver the Tagore 
lectures at Calcutta University in India on the subject of air law. 
By accepting this honor, Dr. McNair was required to publish these 
lectures in book form, and in them he repudiated the doctrine of 
ownership of airspace by stating that “the idea of the ownership 
of mere space is repugnant to the common law.” 

We believe in the future that, in spite of the action of the 
American Law Institute, it will become well and definitely settled 
that mere flying over land does not create a cause of action in 
favor of anyone, but that it must always be borne in mind that, 
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dependent upon the use and occupation of the land beneath, which 
includes not only the question of the height of structures but the 
nature of the use, a flight may be a nuisance and enjoinable as 
such. 

You will recall that last year we discussed the trend of de- 
cisions by the courts, involving insurance in aviation cases, and 
we had come to the conclusion that where a policy barred recovery, 
if the death or injury was the result of being “engaged in” avia- 
tion, a mere passenger would not forfeit his insurance. The 
courts had held that a passenger was not “engaged” in aviation. 
We pointed out that there was a long string of cases, beginning 
with Bew v. Travelers, which held that the phrase “participating 
in aeronautics” would include a passenger. The distinction be- 
tween the two phrases, “participating in” and “engaging in,” has 
apparently been abolished, at least by the decision of the Arkansas 
Supreme Court in the case of Missouri State Life Ins. Co. v. 
Martin,® decided in February, 1934. 

It seems that Mr. Martin, who was the Mayor of Augusta, 
Arkansas, was invited to go to St. Louis with a Mr. Gregory as a 
guest in his airplane on a pleasure trip only. The plane crashed 
in Illinois, about thirty miles south of St. Louis, and Martin was 
killed. His insurance policy in the Missouri State Life Insurance 
Company provided for double indemnity in case of accidental 
death, but not if the accidental death had resulted from “participa- 
tion in aviation.” The Arkansas Supreme Court reviewed all of 
the cases, which made the distinction between “participation” and 
“engaged,” and held that the company was liable for the double 
indemnity, using this language: 

The distinction thought by the courts to exist between “engage in avia- 
tion” and “participate in aviation” may be apparent to, and approved by, those 
learned in the niceties of language and accustomed to its precise use, but 
it is to be doubted whether these hairsplitting and subtle distinctions would 
occur to, or be understood by, the majority of the thousands of persons 
who seek insurance against the many hazards to life and limb which are 
likely to occur to the most prudent and fortunate. 


The foregoing sounds like reasonable logic, and it was approved 
by all members of the court except one. Yet the dissenting opinion 
sounds also very logical. This judge, in his dissenting opinion. 
said: 

If the tradesman, artisan or farmer, to whom the majority refer, had 


promised his wife, before leaving home, that he would not participate in 
3. 69 S. W. (2d) 1081. 
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aviation while gone, he would probably have had trouble convincing her, upon 
his return, that he had kept his word, if he admitted that a part or all of 
his journey had been made in a flying machine. 


Without attempting to determine the merits of these two 
arguments, it is sufficient to say that the almost unanimous de- 
cision of the Arkansas Supreme Court is that there is no difference, 
and in neither case does the passenger forfeit his insurance. 

The Federal Circuit Court of Appeals for the Eighth Circuit, 
which includes Missouri, had before it a similar case, that of 
Goldsmith v. New York Life Insurance Company,‘ decided the day 
after the Martin case. Mr. Goldsmith carried $30,000.00 of life 
insurance with the New York Life Insurance Company, with 
double indemnity for accidental death, which was not payable if 
death resulted from “engaging as a passenger or otherwise in 
submarine or aeronautical operations.” Goldsmith was killed while 
a passenger in a common carrier airplane. After reviewing all the 
insurance cases, to which we have heretofore referred in many 
probably boresome speeches, the court reached the conclusion that 
the word “participating” did include a passenger; that the word 
“engage” did not include a passenger. The question, therefore, 
was whether cr not adding to the word “engage” the phrase “as a 
passenger or otherwise” was sufficient to bring the passenger into 
the exclusion of the policy. The court held that while the word 
“engaged” still connoted an employment or avocation, nevertheless 
when the words “as a passenger or otherwise” were added, it was 
clear that the company meant to exclude passengers as well as 
employees. This was a divided opinion, however, Judges San- 
born and Van Valkenburgh concurring, but Judge Stone dissent- 
ing in a vigorous opinion, in which he insisted that having used the 
word “engaged,” the company meant to exclude only those who 
were employed or whose avocation was in aeronautical operations, 
and that the addition of the words “as a passenger or otherwise” 
was merely for the purpose of excluding executives, office em- 
ployees, mechanics or others, who were engaged in aeronautics 
and happened at the time to be passengers. 

Another interesting case on insurance aviation law, which 
has been decided in the past year, although not a portion of these 
controversies, was the case of Monroe v. Federal Union Life In- 
surance Company,’ decided by the Kentucky Court of Appeals. 
This was one of these policies, which I, perhaps with undue 
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facetiousness, designate as a trick policy. The annual rate was 
only $1.25 per year and yet the policy provided for benefits of up 
to $10,000.00, provided the accident happened in a certain speci- 
fied manner. One of the accidents specified, and which called for 
the payment of $2,750.00 in case of death, was: 


By the wrecking or disablement of any automobile or motor driven car 
(motorcycles and railway cycle cars excepted), or horse drawn vehicle not 
plying for public hire in which the insured is riding or driving or by being 
accidentally thrown from such wrecked or disabled automobile, or vehicle. 


In this case the policyholder had been killed by the double 
cause of being in an airplane when it was wrecked and by being 
thrown therefrom at the same time. It was contended by the ad- 
ministrator of his estate that he was in a “motor driven car,” 
which was neither a motorcycle nor a railway cycle car, and con- 
sequently the estate was entitled to $2,750.00. The question was, 
therefore, whether or not an airplane is a motor driven car. 

The court held that “car” was practically a synonym for 
“automobile ;” that in a decision of the Louisiana Supreme Court, 
161 La. 933, it had been held that a motorcycle was not a “motor 
driven car;” and that in a Maryland decision, 159 Md. 207, it 
had been held that a motorcycle with a side car was not either a 
private automobile or a “motor driven car.” 

In view of these two decisions and especially in view of the 
fact that both the motorcycle, and the motorcycle with the side 
car, operated on the ground and propelled by motor, were held 
not to be motor driven cars, then certainly an airplane should like- 
wise be held not to be a “motor driven car,” within the meaning 
intended in the context. The plaintiff’s petition was, therefore, 
dismissed. 

We have had two decisions during the year involving the 
liability of a carrier to its passenger and with different results. 
The first case to which I call your attention is that of Curtiss- 
Wright v. Glose,® decided by the United States Circuit Court of 
Appeals for the Third Circuit. In this case Mr. Glose was a 
passenger of the Curtiss-Wright Company, flying from Miami to 
Tampa. He was the only passenger, the plane being simply a 
two-seater. When the plane left Miami, the weather was fair, 
but when it approached Tampa, there was a fog and, in spite of 
the fact that another plane accompanying this one detoured around 
the fog and landed safely at Tampa, this particular plane, when 
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within about six miles of the city, attempted to land on a small 
field adjoining a chemical factory. When about twenty-five feet 
from the ground, the pilot attempted to bank, tilting the left wing 
downward, and the ship sideslipped to the ground and both the 
passenger and the pilot were killed. The passenger’s widow filed 
suit, contending that the company was negligent, first, because the 
pilot was flying at less than 500 feet; second, because he was 
landing ona dangerous landing field in the absence of any emer- 
gency requiring it; and third, because he had attempted to make a 
short bank while at a low altitude. 

The company’s defense was first, that the engine had quit 
and that there was an emergency, justifying the attempt to land 
and that this was not negligence; second, that there was no evi- 
dence to show what had caused the sudden bank and sideslip and 
that many things might cause it, other than a deliberate negligent 
act on the part of the pilot; third, that the relation between the 
company and the passenger was not that of passenger and carrier 
but that of charterer and charteree, and hence the company was 
required only to furnish a fit plane and a skilled pilot, both of 
which it had done; and fourth, that in any event, by reason of 
the terms of the ticket issued and which the passenger had signed, 
the recovery could not exceed $10,000.00. The judgment of the 
trial court was in excess of the $10,000.00 limitation under the 
ticket. 

The third contention is something novel in the history of air- 
plane litigation and probably arose out of the fact that Mr. Glose 
was the only passenger on this particular trip. The court disposed 
of this contention, however, by pointing out that the ticket, which 
Mr. Glose held, for which he had paid $164.50 for a one-way trip, 
was inconsistent with the usual provisions of a charter party, for 
in the first place it denominated the sum of $164.50 “fare paid;” 
in the second place, it recited that the “ticket” was valid only on 
the date stamped, weather permitting; and, in the third place, it 
had various provisions referring to “passenger.” 


I neglected to state also that the ticket carried provisions stat- 
ing that the company was not a common carrier, this being one 
of the conditions apparently accepted by the passenger when he 
signed. The court held as to this that the company did every- 
thing that a common carrier did, in that it advertised for passen- 
gers, maintained scheduled flights and accepted the public gen- 
erally at a fixed regular rate; that the test of a common carrier 
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was not what it called itself but what it actually did. Having 
reached this conclusion, the court then went further and stated that 
a common carrier could not impose conditions upon its passengers 
and could not limit either the causes for which it would be liable 
or the amount of its liability. 

The court further held that there was evidence from which 
the jury was justified in finding that the pilot had been negligent; 
the evidence of this negligence apparently consisting, first, in the 
fact that he attempted to land on a field which was small, bisected 
by a ditch and surrounded by overhead wires and structures; 
second, in the fact that his emergency did not justify this, because 
the tank contained an ample supply of gasoline; and third, because 
the other pilot flying with him had reached the port of destination. 
There was also evidence that making a sharp bank at a low alti- 
tude was an extremely dangerous manoeuvre, and the judgment in 
excess of $10,000.00, which had been rendered in favor of the 
widow, was affirmed. 

The other case to which I want to call your attention was that 
of Allison v. Standard Air Lines, also a decision of the United 
States Circuit Court of Appeals, but in this case that of the Ninth 
Circuit. The suit was brought by Mr. Allison as administrator of 
the estate of a Mr. Kelly, who was a passenger in a tri-motored 
passenger plane from Los Angeles to El Paso. In this case the 
passenger plane had struck, the top of a mountain near Banning 
about twenty feet from the top, and the pilot and all passengers 
were killed. The evidence was that there was a fog, which, ac- 
cording to witnesses, came down to within 150 or 500 feet of the 
ground, The plane had circled around in the near vicinity of the 
accident several times and at times as close as twenty feet to the 
ground, apparently in search of a landing place. There was evi- 
dence that there was a 400 acre open field, over which the plane 
had circled, at a low altitude, on which it could have landed with 
safety. There was also evidence that the Tri-City Airport was 
just twenty miles away. After circling about near the ground, the 
plane climbed again and was climbing when it struck the crest 
of a hog-back mountain about twenty feet from the top. The plain- 
tiff contended that under these facts he had made, first, a case of 
res ipsa loquitur, and, second, that the evidence established neg- 
ligence on the part of the pilot. The jury found a verdict for the 
defendant, and the plaintiff appealed on the ground that the evi- 
dence did not justify or sustain the verdict. 

The United States Circuit Court of Appeals held that in the 
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first place the rule of res ipsa loquitur did not apply because there 
were many things which would cause a plane to fall, or in this 
case, to crash into the mountain, other than negligence of the 
operator; and the court held in the second place that the verdict 
of the jury was justified because no evidence of negligence had 
been shown. The parties had admitted that the plane was in good 
condition when it left Los Angeles; had been properly fueled, 
oiled and inspected; and that the pilot was experienced and skill- 
ful and had been over the route several times before. The court 
held that the plaintiff had failed to show any evidence of negligence. 

Apparently the reasoning processes of the two courts were not 
similar. Granting that the fog in this case created an emergency, 
it would seem that the pilot, after circling the ground two or three 
times at a low altitude, could have or should have seen the 400 
acre field that would have furnished a safe landing place. He 
should have known that there was a regular landing field within 
twenty miles, which would be not over fifteen minutes away and 
he had ample fuel to cover that distance. He should have known 
of the existence of mountains and elevations, and that to rise into 
the fog in that vicinity was dangerous. At least this conclusion 
might be drawn, if we follow the reasoning of the Circuit Court 
of Appeals for the Third Circuit, instead of the reasoning of that 
for the Ninth Circuit. 

We have had decided during this year an interesting case in- 
volving the liability of an airport proprietor and the care required 
of an airplane pilot. This was the case of Davies v. Oshkosh 
Airport, decided by the Supreme Court of Wisconsin on February 
6, 1934. The plaintiff Davies, a guest, and the pilot Clyde Lee 
had been flying in Wisconsin and were making a landing at the 
Oshkosh Airport at about 8:00 o’clock in the evening in early sum- 
mer. The sun was still shining but was just about setting on the 
western horizon. The wind being from the west, the plane came 
in from the east to make its landing against the wind and struck 
a hay rake on the field, which, because of the sun in his eyes, the 
pilot did not see. The pilot was killed and Davies was injured and 
brought suit against the airport for his injuries and the loss of 
his plane. Of course, the charge was negligence because of leav- 
ing the hay rake in a position where it would be an obstruction 
to landing planes. The defense was the contributory negligence 


of the pilot. 
In order to understand this decision, you must understand that 
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this is the same court which decided Gruenke v. North American 
Airways." The Gruenke case was a case where the pilot, on land- 
ing, had struck another airplane, which was on the runway. You 
are all aware of the fact that it is a violation of the Department 
of Commerce regulations to leave a plane standing on the runways. 
In the Gruenke case, the North American Airways plane had been 
left on the runway because the engine had stopped and the pilot 
had gone to get help to remove it when the accident happened. 
The defense there was also that of contributory negligence of the 
incoming pilot and the case was decided in favor of the defendant. 
The case was reversed by the Supreme Court, because the trial 
court had given an instruction that the pilot of the landing plane 
must exercise the “highest degree” of care. Wisconsin had adopted 
the uniform law of aeronautics, recommended by the American 
Bar Association’s Committee some years ago, and this uniform 
state law carried the statement that collisions between airplanes in 
the air or on land should be governed by the law of torts on land. 
The law of torts on land requires only “ordinary care,” and con- 
sequently the case was reversed and sent back for a new trial. 
What its ultimate disposition was, we do not know. 

In considering, therefore, in the Davies case the plea of con- 
tributory negligence, the point made by the plaintiff was that his 
pilot, in landing, was required to exercise only “ordinary care” 
and, if he was blinded by the setting sun so that he could not see 
the hay rake, then his failure to see it was not contributory neg- 
ligence. In the trial court the plaintiff recovered, but the Supreme 
Court took a different view. The Supreme Court held that it was 
true that only ordinary care was required; that ordinary care was 
the conduct of ordinarily or reasonably prudent persons under the 
same or similar circumstances; that a reasonably prudent person, 
however, would not land on an airport where a setting sun blinded 
him from seeing so obvious a thing as a hay rake, which, inci- 
dentally, had a color scheme of red and yellow. In fact the court 
went further and said it was the duty of the pilot to circle the field 
a sufficient number of times so that, irrespective of the position of 
the sun, he could have a complete view of everything on the field; 
that ordinary care was always commensurate with the extent of 
the danger; that it was dangerous to land while blinded; and, 
hence as a matter of landing, the pilot was guilty of contributory 
negligence and the plaintiff could not recover. 
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We have had an interesting and as far as I know the premier 
debut of an old fire insurance rule intruding itself into aviation. 
Every fire insurance policy, which has been issued on personal 
property for the last fifty years, has contained a clause that the 
policy is void unless the policyholder is the “sole and unconditional 
owner” of the property insured. In Newman v. North River In- 
surance Company, decided by the Pennsylvania Supreme Court on 
March 19, 1934, this clause, as applied to an airplane, was before 
the court. It seems that Newman was a pilot and one Bortee was 
the proprietor or at least the owner of all the stock of the Lake 
Ariel Park & Amusement Company, a summer resort. Newman 
conceived the idea of adding as an attraction to the park the 
taking up of passengers in an airplane and broached the idea to 
Bortee. Bortee advanced $5800.00 to buy the plane and both parties 
testified that the agreement was that Bortee was first to get his 
money back and then they were to divide the profits fifty-fifty. 
There their agreement stopped and disagreement began. Bortee 
insisted that he understood that the plane was to be his until paid 
for, while Newman insisted that he understood the plane was his 
all the time, but he was obligated to Bortee for $5800.00. 

The bill of sale had been made out by the manufacturer to 
Newman, and the Department of Commerce license had been is- 
sued to Newman and the State of Pennsylvania license had been 
issued to Newman. These latter two licenses were placed in a 
conspicuous place in the cabin of the plane and remained there 
from July 4, 1929 to 1931, when the plane burned. As stated 
before, when it burned, the company refused to pay, stating that 
Newman was not the sole and unconditional owner. 

The court held that, in view of the evidence, the testimony 
of Bortee that he had a title interest was not to be believed; 
Bortee had been in the cabin of the plane many times and had of 
necessity known that the licenses were issued to Newman; he 
must of necessity have known that no title papers had been de- 
livered to him; and his rights, therefore, were simply to receive 
the money advanced to Newman in accordance with their agree- 
ment. ; 

This, of course, is not a case in aviation law, but simply an 
application of insurance law to an airplane. 


The federal courts have put one more nail in the taxation 
lid on aviation gasoline. You will recall I am sure that for some 
time it was made plain in the decisions of the various courts that 
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while a tax could be levied upon the sale, storage or withdrawal 
of gasoline used in interstate commerce, a tax could not be levied 
upon the use of gasoline in interstate commerce. The case of 
Boeing v. Edelman, originating in Wyoming, where the tax was 
against gasoline “sold or used” in the state, had an interesting 
career. In the original instance, the federal court upheld the tax 
upon the ground that the tax was a proper charge for the use of 
the facilities, the proceeds going back to the cities of Cheyenne 
and Rock Springs for the maintenance of their airports, The 
United States Circuit Court of Appeals, however, held that there 
could be no tax on gasoline purchased outside the State of Wy- 
oming and brought into that state and used by the Boeing Com- 
pany in its airplanes engaged in interstate commerce. 

This case was taken to the United States Supreme Court and 
there the Court held that irrespective of the language used, that 
is to say, irrespective of the fact that the tax was upon the “sale 
or use,” the practice of the taxing commissioners in fixing the 
amount of the tax on the amount of gasoline withdrawn from stor- 
age made it in fact a tax on the privilege of storing and withdraw- 
ing; that the tax had in fact been completed before the use in 
interstate commerce began; and, hence, held that the tax was 
valid. 

In a more recent case, American Airways v. Grosjean, de- 
cided by a special court of three federal judges sitting in the Dis- 
strict Court in the Eastern District of Louisiana, the statute of 
Louisiana provided for a tax of five cents per gallon on all gaso- 
line “sold, used, or consumed in the State of Louisiana.” The 
point was made by the American Airways that this was in fact 
a tax on the use of an instrumentality of interstate commerce 
and hence beyond state power. The gasoline in question had been 
purchased in Texas and placed in storage tanks in Shreveport 
and New Orleans and pumped into the airplanes there, and was 
not sold or used for any other purpose. The court held that the 
“use” which was here being taxed was the “use” to which the 
gasoline was put in withdrawing it from storage and that it was 
at the time of withdrawal alone that the “use” was measured, 
and the stored gasoline was, therefore, deemed to be “used” as 
soon as withdrawn. Naturally, the Court, in arriving at this de- 
cision, followed the Boeing-Edelman decision, and the two cases 
are absolutely identical, with the exception that the Louisiana 
statute added the word “consumed” and made it perfectly plain 
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that the statute was intended to tax gasoline wherever purchased 
or wherever withdrawn from storage, providing it was used or 
consumed within the state. 

In my own humble opinion, these two statutes, that is to say, 
the Wyoming statue and the Louisiana statute, insofar as they 
have been made applicable to gasoline “used” in interstate com- 
merce, run afoul of the decision in Helson v. Kentucky, the ferry 
boat case, which you have heard me discuss heretofore. I cannot 
see the theory expounded by our highest court that gasoline is 
“used” when it is withdrawn from storage. Neither statute im- 
poses any tax upon storage or upon the privilege of withdrawing 
from storage. Both statutes impose a tax upon sale and use, and 
the Louisiana statute in addition imposes a tax upon consumption. 
It now seems that the only way in which an airplane company can 
avoid a tax of this sort is to avoid refueling its airplane tanks 
within the state. 

One more mention of the development of aviation law during 
the past year and I am through. I think you are all aware of 
the fact that we are not far off from international transportation 
by heavier-than-air vehicles, Our former Vice-President and most 
distinguished friend, John C. Cooper, Jr., is now one of the counsel 
of Pan American Airways and there has been delegated to him 
the duty of legally preparing the way for trans-Atlantic flights 
by that company. The time has come, therefore, when we must 
have not only uniformity of law between the states but uniformity 
of law between the nations. 

European nations have been working for many years towards 
uniformity of aeronautical law. In addition to the Air Conven- 
tion of 1919, signed at Versailles at the same time as the world 
war peace treaty, and incidentally which the United States signed 
but did not ratify, there has also been created the C. I. T. E. J. A., 
a body of aeronautical law experts. These men have been work- 
ing for years and until May, 1933, the United States had taken no 
part. In May, 1933, the United States for the first time appointed 
delegates and John C. Cooper, Jr. and John Jay Ide attended the 
conference at Rome. This conference agreed upon the rules of 
liability as between air operators and persons on the ground, This 
agreement takes the name of the Rome Convention. I will not 
attempt to go into all the details of the rules of liability therein 
established, except to say that these rules, as agreed upon, were 
in a measure a compromise between the views of the many differ- 
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ent nations and to further say that John C. Cooper, Jr. is largely 
responsible for bringing these rules to their present condition. 

The most important fact to be told you, however, is that in 
1934 President Roosevelt sent this Rome Convention to the United 
States Senate, with a request that this treaty be ratified. If 
ratified, by the Senate, this treaty will fix the rules of liability to 
persons on the ground for all persons engaged in foreign com- 
merce and will supersede whatever different rules there may be 
in any state in the union. Whether these rules will ever be made 
applicable to interstate commerce, as well as foreign commerce, or 
to intrastate commerce, remains to be seen, but with international 
air transportation in the near future, we may well look to the 
treaty making powers of the federal government as furnishing 
the brightest hope for absolutely uniform aeronautical law. 











THE COORDINATION OF FEDERAL AND 
STATE CONTROL OF AERONAUTICS 


RicHARD S. BouTELLE* 


This meeting of the state aviation officials comes at a time 
when I can take special pleasure in discussing the relation of the 
Federal government and the states in their respective activities 
pertaining to aeronautical regulation because of the prospect now 
before us of a substantial development in the field of private 
flying. 

Already there is evidence of an increasing interest in private 
ownership and operation of airplanes, and, as I have already re- 
marked, this makes my present opportunity of discussing regula- 
tory trends a particularly welcome one. At the same time, this 
prospect of renewed activity among private flyers imposes an 
added responsibility upon the Bureau of Air Commerce, and upon 
the aeronautics commissioners of the states. We face the obliga- 
tion of perfecting our routines of handling regulatory problems, 
and of making regulation uniform throughout the country, as 
rapidly as possible in order that we shall not retard progress. 

If it is important for the future of private flying that the 
Federal licensing regulations be simple, it is just about 48 times 
as important that the state laws also be simple, and that they be 
the same throughout the country. Nothing will discourage private 
owners so much as running into a new set of complicated air rules 
every time they cross a state line. 

If this is a time-worn story to state aviation officials, it may 
be solacing to consider that the frequent repetition is getting re- 
sults. In requirements with respect to aircraft licenses, 37 states 
and territories now require that all operations within their borders 
take place in Federally licensed craft. This certainly is a long 
step toward uniformity. There also are 10 states and territories 
which require Federal licenses for all commercial aircraft opera- 
tion, However, there are 3 states requiring Federal or state li- 
censes, and 2 which require state licenses. 

Licensing requirements are important, but there are other 
factors entering into the situation. First of all, we must look at 
the present state of affairs. To begin with, the Federal govern- 
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ment has a broad and comprehensive program for both promotion 
and regulation of civil aeronautics. There is the air mail system, 
operated primarily as a speedy mail service for the public but at 
the same time a source of support and assistance for the aero- 
nautics industry. In contracting for carriage of air mail, the 
Post Office Department has always considered both angles—that is, 
it has been interested first in the speedy delivery of mail, but it 
has at the same time framed its contract requirements in such a 
way as to build up passenger service, and otherwise to develop 
the resources of civil aeronautics. 

Through the Bureau of Air Commerce of the Department of 
Commerce, the Federal government operates and maintains nearly 
20,000 miles of lighted and radio-equipped air routes. These air- 
ways aids, which make flying possible at night and in unfavorable 
weather, are available for the use of all airmen. Airlines rely 
heavily upon them to maintain schedules, but itinerant flyers are 
equally welcome to use them. At the radio stations and inter- 
mediate fields trained personnel man the facilities, and these em- 
ployees stand ready at all times to assist pilots. 

Last winter the Bureau undertook a program of airport and 
landing field development in cooperation with the Civil Works 
Administration, 

On the regulatory side, the Bureau of Air Commerce licenses 
airmen, including pilots, mechanics and parachute riggers. It li- 
censes aircraft which are demonstrated to be airworthy, and ap- 
proves the engines, components and accessories used in these li- 
censed airplanes. All flying activities are governed by the Air 
Traffic Rules, which constitute a safety code of the air. 

Special study has been given to the operation of scheduled 
air transport service, and the regulations governing air passenger 
lines recently were revised to augment safety in this type of flying 
activity. Flying schools and repair stations can be approved by 
the Bureau, if they request it, and meet the requirements for 
approval. 

Aeronautical legislation has been enacted in each of the 48 
states, also in the District of Columbia, Alaska, the Philippines 
and Hawaii. In each case, the legislation includes some require- 
ments with respect to licensing, as I have pointed out heretofore. 
Some of the states which have aeronautical legislation upon their 
statute books would profit by studying their laws, and revising 
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them in conformity with present trends, with emphasis upon 
uniformity. 

Even more profitable to individual states would be careful 
studies of the activities which are being carried out by other states. 
The National Association of State Aviation Officials provides an 
opportunity for an exchange of views for those who are members, 
and it has functioned admirably from that point of view. 

The state aviation commissioners who belong to the Associa- 
tion and attend its meetings do not pass the laws. That is the 
function of state legislatures. Nevertheless, it is the function of 
the state aviation commissioner to point the way, and to furnish 
information upon which the legislature can base its program, Thus, 
the need for coordination of the various state programs is a prob- 
lem which belongs to the state aviation officials. 

I am not forgetting for a minute that each state has individual 
problems with which it must cope. It has a certain number of 
pilots who are operating within its borders. It wants to be sure 
these pilots have proper regard for safety, that they are not im- 
posing upon the rights of others by flying low over cities, or out- 
door sporting events. It wants to be assured that the airports 
which its citizens have established at considerable expense are not 
made hazardous by erection of buildings or other obstructions on 
land contiguous to the airport landing areas. 

All of the states have these individual problems, but they are 
all pretty much alike, and they can be solved by uniform require- 
ments and procedures. 

At the present time the laws are not uniform, either as en- 
acted or interpreted. I have already said that progress toward 
uniformity has been made, but there are states whose laws are 
not in harmony with the general trend. And even if all the laws 
were uniform today, we would still have the problem of keeping 
them uniform when revisions are being effected. 

The airplane has certain inherent advantages which have en- 
abled it to assume an important role in the transportation setup of 
this country, and for that matter, of the entire civilized world, It 
is the fastest method of travel, it can take the most direct route. 
Not only that, but it offers a great deal of flexibility with respect 
to routes—if one route is not suitable on a particular day, another 
can be chosen. 

Other modes of transportation have limitations which do not 
exist for the airplane. They operate at 40, 50 or 60 miles an hour 
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because they are limited mechanically or by the flow of traffic to 
those speeds. Aircraft cruise now at 150 to 180 miles per hour. 
Some standard airline craft are easily capable of exceeding 200 
miles an hour. 


Again, the traffic lanes on the ground are crowded, and yearly 
the traffic congestion becomes more pronounced. Railroads have 
to have roadbeds and rails—automobiles, buses and trucks require 
highways. Aircraft use a medium that is already in existence, 
and although it is quite true that for some types of operations air 
navigation aids are necessary, these aids may be spaced at con- 
siderable intervals. Expense of establishment and upkeep is noth- 
ing like the amount required for mile after mile of roadbed or 
highway. 

Ground transportation is further hampered by a vast multi- 
tude of laws. Each state has varying requirements that must be 
met. This situation is most complicated and difficult in the case 
of automobile traffic, because there are not only varying state rules, 
but a multitude of local regulations as well. Each city has its 
own, in no case like those of any other city. 

This line of thought need not be carried farther—I think it is 
agreed that the advantages of air transportation are so pronounced 
that the future of the airplane for certain types of transportation 
is assured. I believe you will all agree also with the thought that 
further development should not be hindered or restricted, but 
rather that it should be encouraged. The course to be followed 
in eliminating hindrances, and in promoting further development 
is not so clearly defined, and may be profitably discussed. 

Obstacles of various types exist. Some are due to lack of 
action, others to action along inappropriate lines. 

There are not enough adequate landing facilities. Despite the 
activity of the Federal government and of many of the states, there 
still is a need for additional airports and landing fields. There 
also is a need for additional air markings. The Federal Airways 
routes offer guidance and assistance only along the main traveled 
routes. Many airmen want to fly in other directions, where Fed- 
eral aids to air navigation are not available. State airways should 
be provided for this purpose—not necessarily with all of the facili- 
ties that go to make up a Federal Airway. Such airways would 
be indeed welcome, but a start can be made at much less expense 
by air marking towns on the logical routes so that flying in the 
daytime in good weather would be facilitated. 
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There is a lack of full information with respect to facilities 
available at various possible destinations. The Bureau of Air 
Commerce maintains an information service which does much to 
meet this problem, It publishes Airway Bulletins describing air- 
ports and other aids to air navigation, and the “Weekly Notices to 
Airmen” giving current information and enabling pilots to keep 
the information in their bulletins up-to-date. 

But the Bureau must get this information chiefly by corre- 
spondence. For the facilities that the Bureau itself maintains and 
operates information is readily available, but when there is an im- 
portant change at a municipal or commercial airport, the facts are 
not always forthcoming. Sometimes the Airway Bulletin Section 
writes to several different persons in a town in an effort to get 
a check on an airport, without receiving any reply. Those in the 
state who are interested in the progress of flying could do much 
to make such information readily available, either by publishing 
it, as a few states do, by passing it on to the Bureau of Air Com- 


merce, or both. 

To meet these problems, the first necessary step is complete 
coordination of all the programs seeking the same end. The states 
should coordinate with other states. Then, with all of the state 
programs working along the same line throughout the country, 
this work in turn should be coordinated with that of the Federal 
government. The Federal government, in turn, has an obligation 
to carry on its work in such a way as to assist in reaching the 
objective sought by the states. This the Federal government is 
ready and anxious to do. But it could not hope to accomplish 
much if it were necessary to deal with 48 different states, each 
with an individuals program, entirely different from those of the 
other 47. 

If the contrary is true, if the 48 states have uniform state laws 
and have their programs mapped out along similar lines where 
the problems are similar, coordination becomes a comparatively 
simple matter. To coordinate Federal activities with 48 state pro- 
grams would be extremely difficult, probably impossible. But if 
there is one central idea for all the state programs, even if some 
variations are necessary in details, the Federal program can go 
along with it. 

The three steps necessary, then, are (1) coordination of 48 
state programs, (2) coordination of state activities with those of 
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the Federal government, and (3) coordination of the Federal plan 
with that of the states. 

The states can begin by studying their mutual problems. Each 
one has to make flying safe by making certain that aircraft opera- 
tions are carried out by competent airmen flying airworthy air- 
craft. It wants a sufficient number of adequate airports, and air 
markings. It wants information about these facilities to be avail- 
able to all airmen operating in the state, and to all those in other 
states who may fly to its airports. 

After studying its own aeronautical situation and learning as 
much as possible about other states, it can get into contact with 
other state aviation officials throughout the country for exchange 
of ideas and experience. For this purpose, no method is better 
than attending the meetings of the National Association of State 
Aviation Officials. 

Upon the basis of this study and exchange of ideas, it may 
be necessary to modify legislation on the statute books of the state. 
In some cases this legislation is of long standing. By that I mean 
it may have been adopted 10 or 15 years ago—a short period in 
the history of legislation but a long one in aeronautics, If stat- 
utes are as old as that, the chances are that they should be brought 
up to date. And when that is done, the state can serve its own 
interests in no better way than by enacting a law uniform with 
those of other states which already have gone through this process. 

Coordination with the Federal government need not wait for 
absolute uniformity to be attained in all the states. Naturally, such 
a method would save trouble, but it would take too long. Instead, 
the state, after adjusting its program in such a way that it is pro- 
ceeding along lines which eventually will be uniform for all states, 
can profit by considering means of coordinating this uniform pro- 
gram with the Federal government. 

There are enough other problems which the Federal govern- 
ment cannot touch to give the state’s aeronautical organization a 
wide scope of activities. The CWA airport program, already re- 
ferred to, has made available new landing fields which now have 
to be operated and maintained. In the next few years other cities 
will be establishing airports, or making improvements at the air- 
ports that they have. These cities will want assistance in planning 
for these improvements. In the past the Bureau of Air Commerce 
has rendered advisory airport service, and still does so, but this 
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is a function that can well be taken over, at least in part, by the 


states. 

Enforcement of aeronautic regulations will always be a major 
problem. With uniform state laws the question of what regula- 
tions are required will not be so difficult. The Federal govern- 
ment has worked out the answer during the eight years that it 
has been regulating air commerce, and is constantly studying the 
trends of the industry as they affect the regulations so that the 
requirements can be revised when necessary. But the force of 
aeronautical inspectors cannot be: made large enough actually to 
police the airports and airways. Consequently the state finds it 
necessary to enlist airport managers, instruct its state police, or 
otherwise provide a method of checking violations. When a 
violation is reported, the state can take action under its state laws, 
modeled on the Federal requirements, or it can refer the violation 
to a Federal inspector. 

Perhaps the most important function of the state official is the 
one that is most difficult to define, namely, encouragement and 
promotion of aviation in his state. Establishment of airports and 
dissemination of information is a part of this, but not all. Here 
is the real field for individuality. The successful state official 
will discover what is necessary in his own state to maintain and 
increase interest in air transportation, and take the necessary steps 
to achieve that end. 

Finally, the states will find that although they have settled 
upon a uniform method of regulating aeronautics, this uniform 
law will not continue to serve its purpose without revision. Con- 
sequently, they will find it advantageous to study trends, and make 
recommendations from time to time to the Federal government 
with respect to licensing and other requirements. These can be 
changed then at the foundation, in the Air Commerce Regulations, 
and the changes then can be incorporated in the uniform state laws. 

The Federal government, for its part, will benefit substan- 
tially from a coordinated state program. It will be relieved of 
certain responsibilities out in the states so that the Bureau can de- 
vote its energies to central problems. Watching the operation of 
the uniform laws in the states it will get indications of what is 
needed in Federal regulation. And the Bureau should go farther 
than this, it should confer with the states with respect to proposed 
additions to and modifications of the Federal regulations. Also, 
as the states begin to set in motion promotional programs, the 
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Bureau of Air Commerce can be of assistance. Already this prac- 
tice is established where states actually have undertaken such work. 
The CWA airport program was an example on a large scale of 
what can be done. The Bureau of Air Commerce, CWA and in- 
dividual states cooperated to the fullest possible extent in getting 
the airport project under way. 

There undoubtedly will be similar cooperation in other proj- 
ects. First, however, the 48 individual state programs must be 
adjusted so that all are moving in the same direction. The air- 
port project was successful because it was a national program 
carried out along similar lines in each state. When there is a 
similarity of purpose in all other respects, the Federal government 
can adjust itself to one program applicable to all the states—it 
cannot hope to make such an adjustment in 48 directions at the 
same time. It is only a matter of definitions. We all want the 
same thing, and we might as well take the same method, and help 
each other in attaining the desired results. 











REGULATORY LAWS FOR INTRASTATE 
AERONAUTICS 


Denis MuLLIGAN* 


The message that I bring to this esteemed body from the 
Bureau of Air Commerce is one which has engaged the minds of 
everyone in the aeronautics art and industry; has tried the temper 
of most; has affected the purse of not a few, and has touched the 
hearts of all too many, since the airplane became a reality as a 
vehicle of transportation. Especially has it made demands upon 
the thought and effort of those who are responsible for the mak- 
ing of proper laws which will permit of the soundest growth and 
widest development of aviation in each of its aspects. 

The first premise is obvious. This new instrumentality, be- 
cause of its peculiar attributes, and because of the medium through 
which it moves, calls for a code of rules unlike any heretofore 
known or applied to other varieties of transportation. Its out- 
standing characteristic is that of being a rapid annihilator of space. 
Outstripping every other form of transport and travel in speed, 
subject to the endless vagaries of weather, it has small respect for 
borderlines between territorial subdivisions or nations. Such was 
manifest at the outset and there was early sensed what now is 
thoroughly appreciated, that if progress is not to be retarded in 
the institution which assembles us here in Convention, a uniformity 
of laws and satisfactory administration thereunder must be attained 
if our gains to date are to be consolidated and the future welfare 
assurred, 

The subject of uniform aeronautical regulatory law for the 
several states, effectively coordinated with the related national law, 
is not new. Individuals and groups have struggled long and 
strenuously with it but the advances made in the right direction 
have been discouragingly few and meager. That is not at all 
strange since legal history shows that the same slow and tortuous 
struggle has been encountered in every division of law where uni- 
formity has been sought. Nor is easy success to be expected in 
the solution of this difficulty, primarily because of the organic 
set-up of our system of government wherein the rights and powers 
of the states and the central organization continually conflict. 





*Chief, Enforcement Section, Bureau of Air Commerce. 
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Similar legal concepts also enter with which it would not be fitting 
to burden you in this brief presentation. 

The proposition stated is that the regulatory laws governing 
aeronautics should, as far as possible, be presently made uniform, 
and so applied, among the states so that then they might be made 
to agree and harmonize with the Federal laws and application. 

For the reason that they bear directly upon this discussion I 
would like to give you the benefit of my experiences and reflections 
growing out of enforcement work conducted at the Washington 
office. 

A goodly portion of each day is taken up with items per- 
taining to accidents and with complaints made by the general pub- 
lic, either on the score of nuisance or because of the hazards 
created by aviators, arising almost always and entirely out of 
violations of the Air Commerce Regulations. The conclusion 
that I have reached and which I place before you for your mature 
deliberation and judgment is that the day is not far removed, if 
it has not already arrived, when not merely the desirability but 
the necessity for uniformity in air regulation, such as is proposed, 
will soon become, or now is imperative. Before proceeding to in- 
troduce and effectuate corrective measures, it should be noted that 
a very large percentage of these offenses and consequent accidents 
have their roots not in wilfullness, but by reason, in the absence 
of supervision, of ignorance of a good and accepted way in which 
to act. 

It seems to me that the one-time darling of the American 
public is beginning to be looked upon as having grown too tall for 
much of the nonsense, imposition and tragedy that it is capable 
of and does perpetrate. If such is to be permitted to continue, 
our major objective will be lost. Airmindedness in the mass of 
men that must be produced before aviation is to become a sub- 
stantial force in the economic and social scheme cannot be culti- 
vated in the face of these conditions. They must be corrected. 
There can be no dispute on the point that the public safety and 
comfort must be protected against these violations of the peace and 
security of all the people if we are to obtain and maintain the 
public good will and patronage so vital to our existence not only 
in commercial operation but in private flying as well. 

Adding to the injury wrought by so many of these unnecessary 
and preventable accidents is the heightened effect resulting from 
the practice of modern journalism which still stars aviation as a 
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sensation. The Press can aid and has aided us generously and 
materially but because of its sensitivity to public appeal, its ex- 
pansive reach and rapidity of news circulation, our interests suf- 
fer when such accidents are reported without relative weights 
being ascribed to the facts and circumstances surrounding them. 
An offense against the public peace and safety, or an accident in 
one corner of the country, irrespective of the kind or quality of 
the craft, airman, or operation, adversely affects aeronautics 
throughout the whole country. In this latter connection it might 
be well for a moment to digress and say that in light of recent 
amendment to the Air Commerce Act, approved only last June, 
much of the evil of harrowing press releases covering aircraft 
deaths and disasters will be eliminated, for by virtue of that en- 
actment, the Secretary of Commerce is now authorized to in- 
vestigate, to hold public hearings thereon, and equally important 
for the purpose of bringing out the truth in aircraft accidents, to 
make public the probable cause thereof. A public so informed and 
aided in its reconstruction of the incident, with more authoritative 
and substantial stuff than the stories of impassioned eye witnesses, 
will, it is expected, be a more responsive one. 

I wish to proceed a step further and particularize. These 
violations and consequent accidents predominate in intrastate fly- 
ing. That fact stands out starkly. The record sustains us. In 
reviewing the statistics, carefully collected and compiled by the 
Bureau, the following appears: In the calendar years of 1932 
and 1933, there were almost one hundred and fifty million miles 
flown in general, or what has heretofore been called miscellaneous 
flying. In scheduled operations during those years, over one hun- 
dred five and a half million miles were flown. The ratio of gen- 
eral flying to scheduled flying, therefore, indicates that there was 
about one and four-tenths as much general flying as there was in 
airline operation. That is the only set of figures in our study in 
which general flying appears to advantage over scheduled flying 
for there were 390 total fatal accidents in general flying and only 
26 in scheduled flying; in short, there were 15 fatal accidents in 
general flying to one in scheduled flying. The next comparison 
is most revealing. In general flying, there was one fatal accident 
to every million and a half miles flown. In scheduled operation, 
there were nearly nineteen million miles flown per fatal accident, 
in short, the relative safety of flight in these two categories was 
as twelve to one. Additional figures can be cited in support of 
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the same contention, that intrastate flying, because by far the 
greater part of general flying is intrastate, principally around the 
airport, is the great offender and should be better regulated. 

Before leaving the record, you no doubt will be interested and 
concerned to learn of the loss of life tabulations for the same 
period. In those two years in general flying, 321 pilots were killed 
whereas only 23 deaths occurred to pilots on regularly scheduled 
runs. The ratio there is as fourteen to one. So, too, with pas- 
senger fatalities. 262 passengers were killed in general flying to 
33 in scheduled operation, producing a ratio of eight to one. The 
moral from these figures is thus plainly to be drawn. 

Sustaining the conviction that the danger described is real 
and not fancied, jeopardizing our immediate prospects and menac- 
ing more gravely our future hopes, is a state of affairs which 
should be forcibly brought to your attention. It may be only a 
passing trend but even if temporary in application it carries a 
decided threat. I refer to the attitude taken and the enunciation 
made by the American Law Institute in its Restatement of the 
Law of Torts. The American Law Institute, if I correctly un- 
derstand its purpose and function is to do for America what Jus- 
tinian did for Rome about sixteen centuries ago. It is attempting 
to set down what it believes the American law is. Already it has 
produced a monumental work on contracts. Eminent men are 
occupied in this richly endowed and gigantic undertaking. Today 
the reputation and influence of this body are considerable. They 
may assume very great proportions. 

In the Restatement of Torts there appears a rule which to 
many of us forebodes evil and promises unjustifiable hardship to 
aviation as an industry and as a pastime. That rule is one that 
imposes responsibility for damage caused by the fall of aircraft 
upon persons or property on the ground beneath. It is expressed 
in sections 1001, 1002 and 1038 of the Restatement, The effect of 
these sections is to impose liability without fault in aircraft claim 
cases. In other words you have in this contemplation the doctrine 
of dangerous instrumentality. The Institute has taken judicial 
cognizance as a fact that aircraft are dangerous instruments within 
the meaning of the cases that cut off from the defendant the right 
to prove freedom from negligence, and that the accident was due 
to an act of God or vis majeure. 

Without wishing to enter upon a disputation of this legal prop- 
osition it can be surmised that policy and not established law has 
dictated this restatement for what is a dangerous instrument is 
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essentially a comparative question. It is also to be noted that no 
case or other legal authority that aircraft are dangerous instruments 
in the sense that denies them the usual defenses in tort actions has 
been cited in the Institute’s notes or comments. The decisions 
have been otherwise. So much for this academic principle of 
synthetic law. It is important in many other respects but we'll 
leave it for further study and action by the lawyers, Why I have 
introduced it before the general assemblage is to better establish 
in the minds of all the necessity for a present system of regulation 
which will reduce and help to prevent aircraft casualties and pilot 
offenses against the public peace and safety. 

If the basis taken for the rule adopted by the American Law 
Institute was policy and not law then is it not likely to suppose that 
behind the policy there was some animus against the airplane? 
Such animus on the part of a group so influential should cause 
you to take action at once if that animus is not to spread and 
poison other groups and classes. The job cut out for you is man- 
sized and will test your mettle and resources, for the American 
Law Institute in stating that the airplane is a dangerous instru- 
mentality was backed up and ardently supported by the national 
real estate interests and property owners. 

Let me make my object plain. I am making a plea for wise 
and even-handed supervision of intrastate flying. The Air Com- 
merce Bureau feels that the time has arrived when the separate 
states should actively begin to assume their rightful and necessary 
obligation to regulate this branch of flying. When that day comes, 
which our faith prompts us to believe will come, when air travel 
and transport are as commonplace as surface travel and trans- 
port, then it is my humble opinion that you will as States have to 
assert yourselves in the manner now deemed advisable. For strict- 
ly speaking unless the theory of its existence and action is altered 
the Federal agency cannot reach out and embrace, even at this 
time, all civil flying. Before it can impose itself there must in 
general be interstate or foreign air commerce, and if not there 
has to be a previous submission to its jurisdiction through its 
voluntary licensing provisions covering aircraft and airmen, And 
there are other good and sufficient reasons why the Federal Gov- 
ernment should not have entire and exclusive power to control. 
Economic and practical objections stand in the way of such an 
idea. Local administration properly coordinated and exerted has 
in most endeavors proved the more successful. 
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I trust that I have not impressed you as an alarmist. Before 
closing I wish to restate, as a private and unofficial opinion, that 
because of the lesson of experience drawn from the statistics 
quoted to you; because of the impending threat described a few 
moments ago; and because wisdom seems to indicate that general 
flying has advanced far enough along the road to require it, that 
this matter of intrastate regulation calls for your best thought 
and action. If the record is not to be improved, gentlemen, and 
if such impending threat is not to be eradicated by a changed be- 
havior, then we are in a dying business, to be exterminated, or at 
least stunted, before it has fairly emerged from its growing pains. 

Before concluding I would choose to leave with you what we 
think is a constructive recommendation. It seems a fair statement 
to make that a reasonable law, properly administered, should be 
the starting point toward accomplishment of the end sought. 

It is the Bureau’s belief that as closely and as promptly as 
it can possibly be obtained, uniformity of regulation in rule and 
practice between the Federal Government and the States is the 
way to achieve it. 

To do this we feel that the States themselves should first make 
uniform their rule and practice if they are to be satisfactorily har- 
monized with the Federal law and regulation. This appears to be 
self evident and equally evident is the fact that no other body could 
effectuate that result as aptly as you could. 

In order to be helpful a study of the problem was made in 
the Washington Office. I won’t go into it at any length because 
Professor Fagg, I have been informed, has done the same thing. 
I am sure his report in this record is more comprehensive and en- 
lightening, so I shall defer to him. It was found however that 
among other drafts formulated by various associations the Bureau 
had about five years ago proposed a uniform Federal licensing 
law which has not been greeted by popular acceptance. The reason 
is not hard to discover but it did possess one commendable feature. 
It was simple and was aimed at only one target, uniform licensing 
in that instance. That idea I commend to your attention. Aero- 
nautics is plagued with paper law. It has received more attention 
from legal handlers than other pursuits many times older. Like 
everything else, law that has been tried and tested is superior to 
that which has no more background other than the paper on which 
it is written. 

Our efforts are represented in a draft which it was decided 
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to turn over to your legal committee directly for their considera- 
tion, for it is better that a code to be presented to the states on 
this subject come from within your body. Such a code has been 
prepared and if you see fit to adopt it you can be assured of our 
utmost assistance in whatever field or direction you wish our aid. 
A word on our own draft—Because of certain objections to the 
former code proposed by the old Aeronautics Branch, principally 
because it was not in accord with that provision of certain state 
constitutions which prohibit the incorporation of a law by refer- 
ence, we varied this latest draft from the old one and provided 
for a State Aeronautics Administration which would, whether in 
commission form or simply in the person of an individual director, 
make such regulations as are necessary and authorized by the act, 
which regulation shall conform to and coincide with, so far as 
possible, the provisions of the Air Commerce Act of 1926 as now 
and hereafter amended by the Congress of the United States and 
the pertinent Air Commerce Regulations issued from time to time 
pursuant thereto. On this point, it is the opinion of Colonel Cone, 
Assistant Director in charge of regulations, that the preferable 
choice for this administrative post of the states would be a Deputy 
Commissioner of Highways for in that position the individual so 
intrusted with the Aviation concern of the state could employ sur- 
plus material and personnel of the Highways Commission in air- 
port construction and maintenance, 

To specify further would not be appropriate. Even that spe- 
cification may not be entirely in order. It is your baby; and since 
you sired it your parental rights and privileges should be respected. 
We are eager to congratulate the father and earnestly hope that 
this offspring will grow to full stature. A Uniform State Aero- 
nautical Regulatory Act for the states such as you are contemplat- 
ing will contribute, we believe, very materially to a sound founda- 
tion for a flourishing future in aviation. 

















FORM AND ORGANIZATION OF THE STATE 
AERONAUTICAL REGULATORY BODY 


E.Lwoop B. CoLe* 


The Present Situation: 


In studying the present forms and organizations of regulatory 
bodies of the various states, we find a great diversity. By means 
of comparing the present set-up with that of 1930, as shown in 
Professor Fagg’s “Survey of State Legislation,”? and with the 
report of Reed G. Landis of 1933, “The National Association of 
State Aviation Officials: Its Utility and Function,”? we find that 
in 1930 there were 18 states with no regulatory bodies; in 1933, 
15 and in 1934, 14. This seemingly minor change has been oc- 
casioned largely by the fact that some bodies have been abolished 
but this loss has been more than offset by the allocation of regula- 
tory duties to new or existing bodies during the same period of 
time. Considering the financial condition of the country during 
the past few years, it would seem that this comparison indicates 
a rather healthy condition with respect to the assuming of respon- 
sibility on the part of the various states for the regulation of 
aeronautical activity within their own boundaries. 

As for the diversity of form, which we find at the present 
time, it is quite possible and logical as well, that the various states 
find certain conditions existing which have a definite influence upon 
their choice. It is reasonable to expect that a state having a large 
number of aircraft and pilots would require a different form of 
control than one wherein the occasional flight of an airplane is the 
exception, rather than the rule. Such states as the latter would 
not have the need for as much systematized control as the former 
States. 

There is one requirement, however, which I believe applies to 
all states and that is the vital importance of the selection of com- 
petent personnel regardless of the form or organization of the 
regulatory body itself. If the person in charge of state aeronau- 
tical regulation is well informed, or at least willing to learn, that 
state is in much better position, so far as the aviation industry is 





*Secretary, Illinois Aeronautics Commission. 
1 JoURNAL oF AIR Law 452 (1930) 
2. 4 JOURNAL OF AIR Law 1 (1933). 
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concerned, than a state which has for its aeronautics official, a 
man who is appointed without regard to his qualifications. 


Requirements for Any Desirable Form of State Regulatory Body: 


I do not intend to argue very strongly for any particular form 
of state regulatory body but want to emphasize again that the 
selection of the right man as active head of any form of body is 
of the greatest importance. I could point out such states as Ohio 
and Michigan, whose officials have very wisely selected transport 
pilots of long experience in the aviation industry to head up their 
regulatory group. I could point out the States of Idaho and Flori- 
da which, although vesting the problem of aeronautical control 
with the Highway Departments, have appointed men of unques- 
tioned ability to take the active leadership in this work. I could 
also refer to North Dakota and South Dakota where the work has 
been delegated to the Board of Railroad Commissioners and the 
members of that Board in charge of this work are doing a splendid 
job. 

In this connection, it is of primary importance that the task 
of regulating aeronautics within the state should be in charge of an 
individual or group who have an unquestioned sincerity of purpose 
in their work. One state formerly had a law which delegated this 
authority to a certain state official and he was charged with the 
issuance of state licenses. It has been reported that he issued only 
one such license, and that because the applicant pestered him con- 
tinuously until he had to issue it in self-defense. Obviously, such 
a lack of sincerity in purpose would be extremely detrimental to 
the securing of proper cooperation and support of the aviation 
industry. 

Another very important feature in the development of a suc- 
cessful regulatory body would seem to be the prevention, if pos- 
sible, of allowing the active head of that department to change too 
frequently. Such changes would do a great deal to instill a lack 
of confidence in the pilots of the state and a large part of the 
gains made would be lost with each change. In this connection, I 
should like to call your attention to a bill recently passed in the 
State of New Jersey which specifies the qualifications necessary 
for the Director of Aeronautics of the State and makes provision 
for that office being classified under Civil Service. 
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Under What System Can Greatest Good Be Realized: 


I have tried to bring out the fact that the various states will 
have different requirements and, therefore, the best form of regu- 
latory body may vary considerably. If we assume, however, a 
state wherein the need for a considerable amount of regulation 
exists, a fair comparison of forms of bodies may be discussed. 
Our chart shows that in 13 states, the control of aeronautics is 
essentially in the hands of one person, whether that person be a 
member of a special aviation body or whether he be a member of 
a prior existing body. The question arises as to whether one man 
can effectively regulate the many and varied phases of aeronautics 
within the state. It seems reasonable to doubt the ability of an in- 
dividual, unless he has been actively engaged in the many phases 
of aeronautics, to effectively visualize and understand the prob- 
lems which arise in this field. As to the practical ability of one 
man to cover the entire state activity, we all know from experience 
that this is impossible unless the state be one of very small size. 
In this same connection, we have the enforcement problems which 
arise and it is equally impossible for one man to take care of this 
angle of aeronautical control. 

The question then arises as to whether there is any real merit 
in the creation of a special aviation commission such as exists in 
11 states at the present time. In most of these states such a com- 
mission is, in the main, advisory, with an active director or secre- 
tary. The value of having such an advisory group seems to be un- 
questioned from the standpoint of having the services of several 
minds, rather than one. Such an advisory commission is a good 
balance wheel. 

Another most valuable aspect of a special aviation group lies 
in the fact that they, normally, would be scattered throughout the 
state and would offer contacts with the industry that could not be 
had otherwise. The assistance of such a body is also apparent in 
promotional activities. 

The appointment of a special aviation commission is, in most 
states, on an honorary basis and this is due largely to several 
reasons, the main one of which is the present economical condi- 
tion. On this basis, the members of such a commission are not 
expected to put in their full time. An aviation body differs in this 
respect from other state commissions, such as railroad and public 
utility commissions, wherein the members are paid commensurate 
salaries and devote their entire business energy to that work, 
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A special aviation commission has the advantage of having 
their activities confined to the one subject of aeronautics. They 
do not have to divide their time in a manner such as is necessary 
with those commissions which deal with both railroad and bus 
transportation, for example. This fact develops interest, with the 
result that a well informed group is soon available to the state, 
particularly so because of the fact that the men originally chosen 
usually have some knowledge of the subject to begin with. 


Are There Any Disadvantages in Having a Special Aviation 
Commission: 


The great objection to the creation of a special aviation com- 
mission is one which is perfectly obvious and one which I will 
admit. I am speaking of the public sentiment against the creation 
of any new tax supported body. The question then remains as to 
whether this objection can be wholly or partially offset by the 
small cost of administration and the valuable help, both in the in- 
terests of public safety and uniformity of regulation, I think this 
objection can be largely offset, particularly so when the public is 
properly informed as to such costs. 

Some states, particularly the smaller ones or those having a 
small amount of aeronautical activity, might object to the decen- 
tralization of control, and in cases where infrequent meetings are 
held, and communication is more or less difficult, such an exception 
might be well founded. 

A third possible objection is that the already existing state 
bodies might have sufficient time and personnel to take over this 
additional work. If the industry could be assured of the designa- 
tion of such men as have been appointed in Idaho, Florida and 
Oklahoma, for example, this objection to the creation of a special 
commission would also be well founded and the result of such 
appointments would be a decided help to the industry. 


Summary: 


I would like to summarize, briefly, in two groups, the merits 
and demerits of a special aviation commission, as I see them. Un- 
Ger the “Advantages,” I would like to list, 


(a) A group of men offers a greater scope of thought than 
one man. This has been borne out vividly to me in IIli- 
nois, where I have had the advantage of valuable as- 
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sistance from the members of our Commission and the 
Air Law Institute of Northwestern University. 

(b) Such a commission could devote their full thought to 
the subject of aviation. 

(c) The subject being a new one and of great interest would 
draw forth better efforts on the part of those responsible 
for its regulation. 

(d) The lack of high financial returns to members of such 
a commission would preclude purely political appoint- 
ments without regard to proper qualifications, 


Under the “Disadvantages,” I would list, 


(a) The increase of tax expenditures, meeting with universal 
disapproval at the present time. 

(b) Decentralization of control. 

(c) Availability of time and personnel in present existing 
bodies. 


Conclusion: 


In conclusion, I would like to say that, in my mind, the actual 
form of organization of a state regulatory body is not a matter of 
life and death. That which we seek is the proper control of aero- 
nautical activity within the state and this, in conjunction with the 
splendid work being done by the Bureau of Air Commerce, may 
be handled effectively by one of several types of organization, as- 
suming, of course, the selection of properly qualified men to do the 
work. The actual decision as to the form of body to be used is a 
problem which refers itself to the individual states and one which 
must be decided by them, depending upon their specific require- 
ments. 

It is interesting to note that the form of the regulatory body 
was considered by the aviation section of the American Bar Com- 
mittee and the recommendation made by it to the Conference of 
Commissioners was to the effect that, where possible, the special 
aviation commission should be created. 


CURRENT TYPES OF AERONAUTICAL REGULATORY BODIES* 


States 
1. REGULATION OF AVIATION BY SPECIAL AVIATION Bopy............+.00- 16 
(a) Essentially in the hands of one person.....ccccccccceccccccceces 3 


1. Connecticut, Commissioner of Aeronautics. 
2. Montana, Commissioner of Aeronautics. 
3. Ohio, Director of Aeronautics and Bureau. 


*The writer wishes to acknowledge the assistance of the Ain Law INSTITUTE 
in assembling the material for this chart. 
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UD) GS Mate SINAN COMMIS SHOR 5565.55.55 ON cos Daa A WORK SOR 11 
Alabama, Aviation Commission. 
Illinois, Aeronautics Commission. 
Iowa, Aeronautics Commission. 
Kentucky, Air Board. 

Maryland, Aviation Commission. 
Michigan, Board of Aeronautics. 
Minnesota, Aeronautics Commission, 
New Jersey, Aviation Commission. 
Oregon, Board of Aeronautics. 

. Rhode Island, Aviation Commission. 
West Virginia, Board of Aeronautics. 


MSO OCRPNAWPWNe 


1 

1 

(C): SCORER BERT CORUIESIOW: osc kcieceenteeesc nes 005 8 wdse ss See eeN.s 1 
1. California, Aeronautical Commission. 


Ca) Adnvestigiteng COMBISNON 5 565os5d ca ASSES ODE SIRES 1 
1. New York, Commission on Aviation. 


. REGULATION oF AVIATION BY Prior Existinc Bopy..............--- 18 


(a) Essentially in the hands of one person....ccccccccccccccceeees 10 
1. Fiorida, Director Aviation Division, State Road Dept. 
2. Idaho, Airways Eng’r., Dept. Public Works. 

3. Louisiana, State Insp. of Aviation, Highway Commission. 

4. Maine, Secretary of State. 

5. Massachusetts, Supervisor of Aviation, Registry of Mo- 
tor Vehicles, Department of Public Works. 

6. Oklahoma, Chief Air Officer, Highway Comm. 

7. Pennsylvania, Director of Aeronautics, Dept. of Revenue. 

8. Tennessee, Commissioner, Dept. of Highways and Pub- 
lic Works, with Adyisory Board. 

9. Vermont, Com’r. of Motor Vehicles. 

10. Virginia, Inspector Aviation and RR., Corp. Comm. 


(Db) (Slate Corporahion “GOommesniOtt soc. os cscs ieceitictesinw ews Cone serene 2 
1. Arizona. 
2. New Mexico. 

Ce) Shilo Fable: Serle G OMS SO aia nsec R as eriwiclesekeecalens cave 3 
1. Nevada. 
2. New Hampshire. 
3. Utah. 

A): “GS ibenbe cael eet 1G Ot ES SR ON oe os ss core aes weip bea Seeien Mele we 3 


1. Nebraska. 
2. North Dakota. 
3. South Dakota. 


3. Sraves Bavinc No REcouaTorv Baby... 60.6 sca cses vic dccssccasces 14 





1. Arkansas. 
2. Colorado. 
3. Delaware. 
4. Georgia. 
5. Indiana. 
6. Kansas. 
7. Mississippi. 
8. Missouri. 
9. North Carolina. 
10. South Carolina. 
11. Texas. 
12. Washington. 
13. Wisconsin. 

. Wyoming. 

















FORM AND ORGANIZATION OF THE STATE 
AERONAUTICAL REGULATORY BODY 


A. C. BLomcren* 


Introduction: 


The past year, with its CWA and FERA Airport Programs, 
has, I believe, demonstrated very clearly the need for state aero- 
nautical regulatory bodies. Surely those states with such bodies, 
who had made a survey of conditions and knew the requirements of 
the state for air navigation facilities, and who had a well planned 
state airways system, either partially constructed or at least pro- 
jected, were able to make a more judicious use of the federal funds 
at their disposal. 

Again, every aircraft that is worthy of the name is potentially 
an interstate vehicle, and it is exceedingly difficult to do any great 
amount of flying without crossing one or more state boundaries ; 
hence the need for uniformity in all matters pertaining to regula- 
tion, airport rating, air trail signs or airport markers, airport rules 
and regulations and air traffic rules. 

Not only must we have uniformity in all matters pertaining 
to aeronautics but we must have flexibility of control. The legis- 
latures should not enact rules and regulations into statute law, but 
should rather enact legislation which gives some person or persons 
discretionary powers, with proper safeguards, in order that the 
regulations may be issued or altered from time to time, between 
sessions of the legislature if necessary to fit the changing needs. 

Idaho in 1931 adopted the following paragraph which is writ- 
ten into the law: 


Sec. 21-203 I. C. A. 

“It is hereby declared that the policy, principles and practices established 
by the United States Air Commerce Act of 1926, and all existing amend- 
ments thereto, are hereby adopted and extended and made applicable to cover 
all air traffic in this state, so far as not covered by Federal law at any time.” 


The above paragraph may or may not be applicable in each 
state. However, some form of this policy of uniformity and flexi- 
bility could be and should be enacted by each state. 

Before stating the form of organization which might be 





*Airways Engineer, State of Idaho. 
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adopted by the several states for aeronautical control, let us ex- 
amine into the duties of the office. From experience it has been 
learned that a State Aeronautical Department or Commission, as 
the case may be, must justify its existence by rendering a public 
service. 

It must be prepared to promote aeronautics within the state 
in a number of ways, some of which are listed as follows: 


(1) By creating air-mindedness and enthusiasm as well as the desire 
to use aviation in all its branches, either for the carrying of mail, 
transportation of persons or property, aerial surveys, crop dusting, 
forest re-seeding, and many other uses, This can be done par- 
tially by the appearance of its officials at public gatherings, civic 
organizations, schools, etc., and informing the public on all of the 
above activities. 

(2) By supplying of technical and financial assistance in the estabilsh- 
ment of aircraft landing facilities. 

(3) By designing and assisting in the construction of a state airways 
system. 

(4) By cooperating in the construction of a uniform system of air 
marking. 

(5) By setting up minimum limits of safety for air navigation facilities. 

(6) By cooperating in the establishment of radio communication and 
weather reporting purposes, such system to work in conjunction 
with the U. S. Airways Radio System, and to supplement it in sec- 
tions of the state removed from Federal Airways. 

(7) By regulating flying activities and policing airports and landing 
fields. 

(8) By publishing maps and bulletins and acting as a clearing house 
for general aeronautical information. 

(9) By cooperating with the various other state departments for fur- 
nishing advice on aeronautical matters, transportation, aerial photo- 
topographic surveys for highway location, irrigation or drainage, 
and forest patrol of the state lands. 


Financing: 

In order to accomplish the above objectives, it is very appar- 
ent that the state organization must be adequately financed. The 
ideal situation, of course, would be to have revenue measures that 
would balance with the activity involved or the service rendered. 
It is very evident that a certain amount expended in necessary 
and needed aeronautical facilities promotes a feeling of good will 
as well as bringing additional activity. We might consider four 
sources from which revenue might be expected for the operation 
of the department. They are as follows: 

















N.A.S.A.0. PROCEEDINGS 587 


(1) Direct legislative appropriation. 

(2) License fees for the registration of airplanes similar to the reg- 
istration of motor vehicles and in lieu of personal property tax. 

(3) Gasoline tax on aviation gasoline. 

(4) Federal participation along the lines of the Federal Highway Act. 


It is not necessary here to go into the merits of any one of 
these different methods for raising revenue as each state has its 
own problems in this respect and those measures which might 
apply in one state would not apply in another. 

I do wish, however, to point out two methods of taxation 
used by several states which are not only a burden to the industry 
but are also grossly unfair. The first is that of assessing planes 
and equipment at values far in excess of actual worth. The sec- 
ond is that of placing a tax on aviation gas, where the proceeds of 
such tax go toward the administration of the State Highway 
Department. 

The first method, while not a direct tax like the gas tax, might 
be eliminated in favor of a license fee, the proceeds from which 
could be diverted to the State Aeronautics fund instead of the 
County General fund. 

The second, the gas tax, should by all means be diverted from 
Highway Construction to Airway Construction. 


Necessity for State Governing Body: 


If we are to expect in the future Federal participation on air- 
port and airway construction there must be a state organization 
to handle such funds. Those states which already had an active 
organization were much better prepared to take advantage of the 
past Federal participation through the CWA and FERA than those 
without such organization, 

We find a tendency of the Federal Government toward more 
state responsibility not only in the establishment of airways but in 
the regulation of air traffic and the general promotion of aeronau- 
tics throughout the state. Their attitude is shared in a measure by 
the individual commercial operators who conduct non-scheduled 
service within the state generally to the main or Federal airways. 


Form of Organization: 


A suggested form of organization could be established with 
very little additional expense to the state government with a per- 
sonnel of three or more, as the state activities warrant. The act- 
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ing head or director would report to the commissioners, in the 
case of a commission form of government, or direct to the gov- 
ernor, in case of the cabinet form. Close liaison with the Bureau 
of Air Commerce could be maintained by this director and it is 
presumed that the Bureau of Air Commerce, through its various 
representatives, could consent to act in an advisory capacity on all 
policies established by the state department. The state tax col- 
lection department and the state department of law enforcement, 
through its state police, special deputies, or airports managers so 
deputized, could act as the tax or license fee collection department 
with no additional personnel in these state departments. On the 
other hand, cooperative assistance could be rendered by the De- 
partment of Public Works or the Highway Department, who could 
furnish technical advice in the construction of landing facilities 
through its highway engineers, and construction equipment through 
its highway maintenance organization. A secretary could be ap- 
pointed to take care of all correspondence, maps, bulletins, and 
general aeronautical information. An assistant director could act 
with the director in controlling regulation, construction of landing 
facilities and general promotional work, 

The above organization in minimum would add only three per- 
sons to the state pay roll and could efficiently handle aviation ac- 
tivities in each state. 


Conclusion: 


It is not intended in this paper to support a state organiza- 
tion which is a duplicate of the duties enforced by the Bureau of 
Air Commerce. Rather it is our intention to point out a form of 
organization which might be used to supplement the work of the 
Bureau of Air Commerce, one that wili lighten the burden of 
policing and enforcement as well as assist them in obtaining sta- 
tistics in regard to all aviation activities and to assist in all matters 
pertaining to the building up of air navigation facilities, more 
complete regulation within the state, and all other matters tending 
to reduce accidents or safety measures. 

It is felt that the most important duties to be performed by 
the state organization are uniformity and flexibility of its laws as 
well as uniform standards of construction of air navigation facili- 
ties. Airport rating regulations, whether state or national, should 
be uniform in order that a pilot flying from one state to another 
may know that if the airport carries a certain rating he at once 
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knows what to expect in the way of size and facilities available. 
It is also felt that more effort should be expended in a uniform 
system of airway markings on the order of sky trail markers as 
well as airport boundary markers. 

It might also be advisable to consider, at this particular time, 
that class of pilot or student who wishes to experiment, not only 
with the various ground school subjects, but to construct and fly 
airplanes of the particular design which do not meet with or have 
not received the Federal approved type of certificate, In our state 
where we adopt the standards of the Bureau of Air Commerce 
and make the law read that only government licensed aircraft are 
permitted to fly, we are accused of stifling incentive and inven- 
tion of new types which might be brought out if such laws were 
not in effect. I am open-minded on this last question and would 
like here some discussion, in that I have before me at home a pe- 
tition by a number of pilots as well as those who wish to experi- 
ment requesting that the state law be so amended to permit this 
experimental work. 














THE LICENSING OF AIR INSTRUCTION 


Fioyp E. Evans* 


Initially the work of our State Aeronautics Board was the 
licensing of airports and landing fields used for commercial pur- 
poses and the licensing of schools of aviation and aviation instruc- 
tors. Our regulations pertaining to licenses have been changed 
from time to time during the past four years to meet changed 
conditions and requirements. 

We believe the so-called “gyp” flying school has been com- 
pletely eliminated from our State. Where formerly we received 
complaints almost daily from individuals and Better Business Bu- 
reaus on the activity of schools of questionable standing, we now 
rarely have a complaint. Whether this fact is entirely due to our 
regulations and their enforcement or due partly to changed eco- 
nomic conditions we are not, of course, certain, but we do feel 
that our regulations have had a beneficial effect and our remaining 
school operators are very much in accord with our regulatory 
activity. 

Accidents in student instruction have fallen off to a point 
where one is actually a news item. Formerly hardly a week passed 
without an accident to a student pilot. Here again it is hard to 
determine if the requirement as stipulated in our regulations is the 
cause of the decrease in accidents or whether it is merely because 
there has been a decrease in training activity. 

The enforcement of our licensing requirements which was 
once a rather difficult problem has eased up materially in recent 
years due to the cooperation of our airport managers and license 
holders. Nearly all are thoroughly in accord with our requirements 
and consequently are inclined to report violations and aid in en- 
forcement. We have full cooperation of our State Police Depart- 
ment in the enforcement of our laws and regulations and an oc- 
casional check up by a uniformed State Trooper has a splendid 
effect on keeping everyone in line. We realize however there is 
some so-called “bootleg” instructing but feel that it is negligible 
compared to the licensed operation. 

Our basic requirement for all instruction is that it be done 
on a licensed landing field and in licensed aircraft, regardless 





*Director, Department of Aeronautics, State of Michigan. 
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whether such instruction is for hire or not, also that the instructor 
shall hold an effective U. S. Department of Commerce transport 
license before being eligible for a state flight instructor’s license. 

Schools may secure licenses for any one of four classes, 
namely— 


A— Transport School 

B— Limited Commercial and Private Pilots’ School 
C— Amateur Pilots’ School 

D — Aviation Ground School 


Minimum curriculum requirements agree in almost every 
particular with U. S. Department of Commerce approved schools 
for the several types of schools. The requirement that students 
shall be instructed in recovery from stalls and spins before soloing 
has long been one of our requirements. All schools must have 
at least two airplanes available for instruction and must have suit- 
able classroom facilities to accommodate all students enrolled. 

Schools and instructors are prohibited from advertising under 
“Help Wanted” classification in any publication and must not im- 
ply in their advertisements a guaranty of employment unless proof 
can be produced that such employment is assured. 

A flight and also theoretical written test is given to all ap- 
plicants for flight instructor’s license. The flight test is very 
similar to the present U. S. Department of Commerce transport 
pilot’s test. We feel that this test is desirable, as many applicants 
passed their transport test years ago and have since allowed them- 
selves to lag backward in their flying precision. Further we have 
found some recently licensed transport pilots who are erratic in 
their flying. They may have been able to qualify for a transport 
license the day of the transport test but were unable to pass a 
satisfactory instructor’s flight test. 

Our theoretical written examination consists of twelve ques- 
tions. These questions are a cross section of suggested questions 
submitted to us by existing licensed instructors. They cover noth- 
ing but practical points that an instructor should pass on to his 
student. We endeavor to get not only logical answers to our 
questions but answers so written that if they were given to a stu- 
dent he would thoroughly understand and remember them. 

These written examinations are a recent addition to our re- 
quirements. We believe they will result in raising the standard 
of our instructors. 
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After four years of experience in licensing of aviation schools 
and instructors we believe that such licensing has many beneficial 
effects and feel that if this licensing work cannot be taken care of 
by the U. S. Department of Commerce it should be taken care 
of by each state aeronautic department. It is felt that this licensing 
is as much a duty of the federal department as is the licensing of 
pilots and aircraft. Federal licensing will surely have the effect of 
establishing uniformity of practice which is very doubtful to secure 
if each state sets up its own standards. 




















A UNIFORM PROGRAM FOR AERONAUTICAL 
PROMOTION AND CONTROL* 


E. SMyTHE GAMBRELLT 


Nowhere have man’s achievements been more notable or im- 
portant than in the field of transportation. The triumph of today 
is the commonplace of tomorrow. Columbus and Magellan have 
been eclipsed by Lindbergh and Post, and the world which Alex- 
ander conquered is a mere locality in the eyes of Admiral Byrd. 

The many advances in transportation have presented a suc- 
cession of perplexing but fascinating social and economic problems, 
Railroads a hundred years ago provided an agency for the prompt 
opening up of our vast western area including this great State of 
Wyoming. Interstate commerce, previously inconsequential, be- 
came almost overnight a major factor in the economic life of our 
country, making possible the development of our national resources, 
and the free interchange of the products of human endeavor. Laws 
were needed to control this new agency, and the states and the 
federal government in time enacted statutes creating regulatory 
commissions and giving rise to the large and growing body of 
public utility law that is now so important a part of our juris- 
prudence. More recently science and art have produced the 
motor vehicle, which is contributing greatly to the richness of 
American life, and, like the railroads, serving to bring about a more 
complete national unity. It has been interesting to observe the 
effect of these great changes in the world of reality, upon our 
government and our jurisprudence. Many dogmatic dicta of earlier 
years have been modified for the accommodation of conditions in 
modern life not clearly foreseen by our forefathers. As Mr. Justice 
Cardozo charmingly phrased it: “The inn that shelters for the 
night is not the journey’s end. The law, like the traveler, must be 
ready for the morrow; it must have a principle of growth.” 

Although my subject is broad enough to include a full dis- 
cussion of the technical aspects of aviation, and questions of na- 
tional defense, I shall confine my remarks to a consideration of 
some legal and governmental problems involved in the promotion 





*Address delivered at the Annual Banquet at the Fourth Annual Meeting 
of the National Association of State Aviation Officials, Cheyenne, Wyoming, 


September 29, 1934. 
+Of the Georgia Bar; Member, American Bar Association Committee on 
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and control of civil aviation. At the outset I would say that any 
rational program must be conceived and laid out with due regard 
to the existence of that inexorable “principle of growth” to which 
Mr. Justice Cardozo has referred; it must not be shortsighted either 
in respect to geography or in respect to time; it must anticipate and 
expect in the years just ahead of us a rapid unfolding of truth in 
science, in art and in human relationships and it should be planned 
for a corresponding social and economic order. 

If aviation is to attain its greatest usefulness it must have 
not only the support of the research engineers; it must have the 
intelligent interest of society as a whole, and society must through 
law promote and control it. The nature of air navigation makes 
it a matter of universal rather than local interest. It cannot be 
developed within the confines of any one city, however lavish may 
be that city’s support—nor within any one state. Air transporta- 
tion, in our country involves airports and facilities maintained in 
various political subdivisions and states, and any effective program 
of promotion and control must have the complete cooperation of 
local, state and federal governments. The rapidly increasing range 
of flight has already made the international phase of civil aviation 
more important than the domestic phase in Europe. Even in a 
country so extensive and so isolated as our own, international flight 
is making tremendous strides and demanding the formulation of an 
intelligent American international aviation policy. 

In the short time allotted me I shall discuss, first, the local 
and national situation, and, secondly, the international situation. 


One of the most important single contributions that can be 
made to the rapid and safe development of aeronautics in this 
country is standardization in regulatory laws.’ It is unthinkable 
that a person who flies over a half dozen states in one day should 
be expected to conform to the diverse and conflicting rules and 
regulations that as many sovereigns might prescribe. Uniform 
regulation is equivalent in legislation to standardization in mechan- 
ical construction. In the early days of railroading there were broad 
gauge railroads and railroads with a narrow gauge, and the two 
could not connect. Finally the gauges of all railroads were stand- 
ardized and now the cars of every railroad can be used on the 
tracks of every other railroad and no one would think of returning 





1. See various addresses and debates in Proceedings of the National 
Conference on Uniform Aeronautic Regulatory Laws, Dec. 16-17, 1930, pub- 
lished by U. S. Government Printing office, 1931; Fred D. Fagg, Jr., “National 
Conference Held on Uniform Aeronautical Regulatory Laws,” 17 Am. Bar 
Ass’n Journal 77 (1931); N. W. MacChesney, “Uniform State Laws—A Means 
to Efficiency, Consistent with Democracy,” 91 Central Law Journal 297. 
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to the old system. In aviation, differences in regulatory require- 
ments do not entirely prevent flight, but are confusing, and dan- 
gerous, and destroy speed which is its most valuable attribute. 

Granting the need for uniformity, should the regulation of air 
navigation be centralized in the federal government to the exclu- 
sion of the states? Unquestionably Congress has the power, under 
the commerce clause of the Constitution, to regulate interstate 
commerce. In the Shreveport case,? Mr. Justice Hughes declared 
that the federal government may in certain circumstances, when 
necessary to protect interstate commerce from local interference, 
even go so far as to exercise regulatory powers over intrastate 
commerce. Mr, Chief Justice Taft a few years later in Railroad 
Commission v. C., B. & Q. R.,° declared: “Commerce is a unit 
and does not regard state lines, and while, under the Constitution, 
interstate and intrastate commerce are ordinarily subject to regu- 
lation by different sovereignties, yet when they are so mingled 
together that the supreme authority, the nation, cannot exercise 
complete effective control over interstate commerce without inci- 
dental regulation of intrastate commerce, such incidental regula- 
tion is not an invasion of State authority.” Therefore, the federal 
government may regulate local flying as far as may be necessary 
to make interstate aviation safe and otherwise free from unreason- 
able local interference.‘ 

Likewise the Constitution places the treaty making power in 
the federal government, and declares that treaties duly entered into 
by this country shall be regarded as a part of the supreme law of 
the land.5 Therefore the federal government may through the 
making of international treaties on the subject of aviation acquire 
broad regulatory powers over aviation in all its phases in this 
country. Our Supreme Court® has declared that by this country’s 
entering into a treaty with Great Britain on the subject of migratory 
birds, Congress acquired a power it did not previously possess, to 
legislate upon that subject. Under the war powers conferred by 
the Constitution, Congress may legislate in respect to aviation.’ 





2. Houston, E. &€ W. Texas Railway Co. et al v. U. S. et al, 234 U. S. 
342 (2), Pas — Ct. 833, 58 L. Ed. 1341 £1958). See also Am. Expr. Co. v. 
State of S 244 U. S. 617, 37 S. Ct. 656, L. Ed. iy ¢ISIG); OC. &. Vv. 
Spotless Sasiot Cleaners, 6 F. Supp. (N. Y.) 738, 730 (1934). 

257 U. S. 563 (8), 42 S. Ct. 232, 66 L. Ed. 371, 22 A. L. R. 1086 (1922). 

4. A. H. Tuttle and D. £. Bennett, “Extent of Power of Congress over 
Aviation,” 5 Cincinnati Law Review, page 261. 

. Askura v. City of Seattle, 265 U. S. 332, 44 S. Ct. 515 (1924). 

6. Missouri v. Holland, 252 U. S. 416, 40 S. Ct. 382 (1920). 

7. See U. Ss. Constitution, Article 1, §8; —. fete =_* eas in 
Aviation Law.” 6 Cornell Law Quarterly 271 (1921) ; a" rv. 2465 U. S. 
=, 7 *. bg 169, 62 L. Ed. 349, L. R. a 1918, 361 (1918) ; MoKiniey “ al 

397, 39 S. Ct: 324, 63 Ed. 668 see) Hamilton v. 
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It was early suggested by some students of aeronautical law that 
federal regulation of aviation not only could, but ought to, be 
premised on the maritime provisions in the Constitution. 

But however many powers the federal government may find 
it possible to exercise under the Constitution in the field of air 
navigation and transportation, I am convinced that in respect to 
civil aeronautics it ought not at this time to undertake regulation 
beyond that reasonably necessary for the promotion and protection 
of interstate and international traffic and the establishment of uni- 
form standards for the guidance of the states. 

Although between the date of the Kitty Hawk flight and the 
world war there was much respectable legal opinion throughout the 
world to the effect that air space was internationally free, as is the 
sea, the powers at the beginning of the world conflict promptly 
proclaimed the doctrine of national sovereignty in air space, which 
doctrine is now generally accepted. In the Paris convention on 
international air law, drafted in 1919, this idea was incorporated, 
and, while our country has not ratified that Convention, a similar 
provision appears in our Air Commerce Act of 1926, and in the 
Havana convention ratified by the United States in 1931. The 
effect upon state power of this provision for national sovereignty 
of air space, appearing in a treaty ratified by this country, and 
also in an Act of Congress, has not yet been developed by court 
decisions, but a distinguished student of international air law sug- 
gests that the further provision in the Havana Convention that “the 
contracting states shall procure as far as may be possible uniformity 
of laws and regulations governing aerial navigation” has the effect, 
under the doctrine of the Migratory Bird case, of giving Congress 
unlimited power to prescribe uniform regulation for aerial naviga- 
tion, local and interstate.® I do not believe that this country in 
adhering to the Havana convention has prohibited state regulation. 
The language of the convention, and the circumstances leading up 
to it and surrounding its ratification, as well as the nature of the 
subject-matter, indicates that no such momentous step in our na- 
tional polity was intended.’° 

What, indeed, has been done in this country to regulate avia- 
tion, nationally or locally? The civil side of the industry with a 
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uary, 

10. See John H. Wigmore, “Did the Federal Government Acquire lei 
Aerial Jurisdiction Two Years Ago?” 4 JouRNaL oF AIR Law 232 (19383). 




















N.A.S.A.0. PROCEEDINGS 597 


few local exceptions, grew without legislation, until in the year 
1926 it was realized that in the interest of safety and further ex- 
pansion steps had to be taken to coordinate and regulate the va- 
rious aeronautical activities under a few fundamental principles. 
Congress assigned the federal share of that duty to the Department 
of Commerce under the Air Commerce Act of 1926. As civil 
aeronautics continued to expand, the need for further regulatory 
measures, national, state and local in character, became apparent. 
Two outstanding points have been emphasized in the development 
of this regulatory program: (1) restricting the law making as far 
as may be consistent with safety and public protection, and (2) the 
maintenance of uniformity. 

Generally speaking the Air Commerce Act gave the Secretary 
of Commerce the power and duty to “foster air commerce,” by 
(a) encouraging the establishment of airports, civil airways and 
other facilities, (b) aiding in establishment of weather information 
service, (c) disseminating information on ways and means to de- 
velop air commerce, (d) cooperating with the Bureau of Standards 
in research on aviation aids and equipment; and further required 
him to register aircraft, rate aircraft, airmen and air navigation 
facilities, and to establish air traffic rules, and such regulations as 
are necessary to execute the functions vested in him by the Act." 
While the operation of aircraft is essentially interstate, and the 
federal government is charged with the responsibility of inspecting 
and licensing aircraft engaged in interstate and foreign air com- 
merce, and examining and licensing airmen engaged in the operation 
of such aircraft, and, in general, regulating interstate air commerce, 
there remains much flying activity that is not reached by federal 
law or federal regulation. Congress has left a definite field to be 
covered by state legislation in the matter of airworthiness, and 
competent operation of aircraft in intrastate activities. 

How may desired uniformity be attained without such exclusive 
federal regulation as would destroy local self-government? In 1889 
the American Bar Association, recognizing the pressing need for 
national uniformity in the law of commercial paper and in many 
other branches of the law relating to business conducted on a na- 
tionwide scale, moved to establish a voluntary professional body 
whose duties it would be from year to year to draft and recom- 
mend to the several states for enactment uniform laws on various 
subjects. The result was the creation of the Conference of Com- 
missioners on Uniform State Laws which, for more than forty 
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years, has rendered a most valuable service in the expert drafting of 
many uniform acts that have been generally adopted by the states of 
this country. Some fifteen years ago the Commissioners undertook 
the formulation and drafting of uniform state aeronautical legisla- 
tion. In 1922, four years before Congress legislated on commercial 
aviation, the Commissioners adopted their draft of what was known 
as the “Uniform State Law for Aeronautics” which later was enacted 
in many states. Subsequently they adopted their “Uniform Air 
Licensing Act,” which also has become law in several states. The 
American Bar Association’s Committee on Aeronautical Law gave 
much thought to the formulation of uniform legislation, and its 
1931 suggestions for a “Uniform Airports Act” and a “Uniform 
Aeronautical Code” (differing in several essentials from the “Uni- 
form State Law for Aeronautics” and the “Uniform Air Licensing 
Act”) have been used as the basis for legislation in a number of 
states. The passage of the federal Air Commerce Act in 1926, and 
the experience acquired in the past decade have rendered obsolete 
much of this early state legislation, In fact some provisions actu- 
ally are harmful. Therefore, the Commissioners on Uniform State 
Laws, during the current year, in cooperation with the American 
Bar Association’s Committee on Aeronautical Law, have determined 
to review the entire field of aeronautical law for the purpose of 
drafting a comprehensive “Uniform State Aeronautical Code” that 
will take into account federal legislation and the recent judicial 
decisions, as well as the experience acquired in the industry since 
the earlier drafts. It is proposed that the Code be in three parts: 
(1) An Act to provide for state regulation of aeronautics; (2) 
An Act relating to the establishment and policing of airports; and 
(3) An Act relating to substantive questions such as the right of 
flight, and liabilities incidental to aeronautical operations. The Com- 
missioners have just completed and adopted their draft of the air- 
ports enabling act which doubtless will be submitted to many legis- 
latures in 1935. It is expected that the other two acts of the code 
will be drafted within the current year. 

What should the state laws contain? Obviously, it is highly 
desirable and important that all aircraft, regardless of whether in- 
trastate or interstate, commercial or private, be thoroughly and 
intelligently inspected before they are permitted to take the air, and 
it is of equal importance that all airmen meet certain high standards 
before they are permitted to operate such aircraft. The desirabil- 
ity of uniformity is nowhere more acute than in the matter of the 
regulation of pilots and planes, and in the air trauic and field rules. 
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Indeed the federal government has so keenly felt the importance of 
uniform air traffic rules that it has provided that its “Air Traffic 
Rules” shall be applicable to all flight in this country, regardless of 
its nature. Although some lawyers have expressed doubt as to 
the power of the federal government to so regulate strictly local 
flying activities under the commerce clause of the Constitution,” 
I am convinced that such regulation wil! be sustained by the courts 
as reasonably necessary in the regulation and protection of inter- 
state aviation operations. In fact a federal district court in the 
Neiswonger case ™* has so held. 

This desire for uniformity, however, should not lead us to ask 
that the federal government assume the whole burden of regulation, 
or that the states submit to federal jurisdiction as to all types of 
flying. There is splendid opportunity for cooperation. The per- 
sonnel of the Department of Commerce is not sufficient in number 
to police all flying in the United States, or to enforce all the regu- 
lation in respect to it. There is nothing in the Constitution, or the 
Air Commerce Act, to prevent the states from requiring an appro- 
priate license of airworthiness and competency for all aircraft and 
airmen operating within their borders, so long as the requirements 
do not burden interstate commerce. I do not believe that the Air 
Commerce Act has so preempted the regulatory field as to prevent 
the states from exercising a reasonable police jurisdiction even over 
interstate flying.1* Obviously, however, it would be burdensome 
and inconvenient to require every flyer to qualify himself and his 
airplane by taking tests and obtaining licenses in each state in 
advance of a contemplated interstate trip, and, aside from this in- 
convenience, most of the states could ill afford to maintain at great 
expense a staff of experts and the engineering equipment necessary 
for making adequate tests for the occasional licenses applied for. 
The federal government makes its licensing facilities available for 
the testing and licensing of local equipment and local airmen, and 
all the arguments in respect to expense, convenience, efficiency and 
uniformity are in favor of a state act that would require federal 
licenses of all aircraft and airmen as a condition precedent to flight 
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within the state. While there are distinguished members of my 
profession who believe that such a provision would in most states 
be held an unconstitutional delegation of state legislative authority 
to the federal government,’® I am firmly of the opinion that it is 
not subject to such attack. It is not a delegation of legislative 
authority—it is not even incorporation of legislation by reference, 
but is merely the requirement of the fulfillment of a reasonable 
condition precedent to flying, to-wit, taking and passing certain ap- 
propriate tests conducted by a body of aeronautical experts desig- 
nated by the state, the body designated happening to be the best 
equipped in this country. The Department’s occasional modifica- 
tion of its test would not be an unlawful federal usurpation of the 
state’s prerogative. Such would be merely an administrative 
matter.’® 

Most states, constitutionally, may go further and adopt by 
reference the existing “Air Commerce Regulations” and “Air 
Traffic Rules” and make them the state law,!’ but this appears to 
be unnecessary and undesirable in the promotion of uniformity. 
Although it is permissible to incorporate existing legislation by ref- 
erence, no state constitution would permit the incorporation by 
reference of future legislation promulgated by the federal govern- 
ment.'® Aviation is changing so rapidly that we reasonably may 
expect desirable changes frequently to be made in the federal regu- 
lations, and in the air traffic rules, and at times when state legisla- 
tures are not in session, and such changes could not automatically 
become a part of the state law by previous legislative incorporation 
by reference. Some states have gone so far as literally to enact 
into state law, the federal rules and regulations as they existed on 
a given date, but this also is objectionable from the practical stand- 
point. An ideal method for preserving local self-government and 
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at the same time maintaining up-to-the-minute uniformity, is to 
adopt a basic aeronautical code (such as the Commissioners on 
Uniform State Laws are now drafting in three parts), and in it 
provide that the state aeronautical board shall promulgate reason- 
able rules and regulations for the promotion and control of aeronau- 
tical activity within the state, according to outlined standards, and 
that it is the policy of the state that its regulation shall be in con- 
formity with that of the federal government.’® The state board then 
could adopt from time to time, as state rules and regulations, those 
of the Department of Commerce, with appropriate local modifica- 
tions not affecting fundamental uniformity. Under such arrange- 
ment state and local officers could provide much needed assistance 
in policing the industry. Such local regulation could not conflict 
with federal regulation affecting interstate or foreign air commerce, 
nor could it conflict with the air traffic rules even in respect to local 
flying, but there would seem to be no constitutional objection to the 
states’ duplicating that regulation, and adding other provisions called 
for by peculiar local conditions. A distinguished lawyer has sug- 
gested that, since the federal “Air Traffic Rules” expressly apply to 
all air navigation, the federal government has given notice to the 
states that it has elected to assume exclusive jurisdiction of the field, 
and that states may not adopt similar or different rules.2° That sug- 
gestion was inspired by the statement of Mr. Justice Lamar in the 
case of Southern Railway Co. v. The R. R. Commission of Ind.,?* 
that: “It is sufficient here to say that Congress has so far occu- 
pied the field of legislation relating to the equipment of freight cars 
with safety appliances, as to supersede existing and prevent further 
legislation on that subject. The test, however, is not whether the 
state legislation is in conflict with the details of the Federal law 
or supplements it, but whether the state had any jurisdiction of a 
subject over which Congress had exerted its exclusive control.” I 
may say that an examination of the entire opinion and the opinions 
in other cases indicates that each situation will be determined on its 
merits and on a practical consideration of the peculiar circum- 
stances, including the purpose of the attempted regulation and the 
reasonableness and appropriateness of the method provided.?? The 
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attitude of the Supreme Court has been one of open-mindedness, 
in keeping with the statement of Mr. Justice Holmes that “The life 
of the law has not been logic; it has been experience.”?* Chief 
Justice Waite appropriately observed that “The powers thus granted 
are not confined to the instrumentalities of commerce—known or 
in use when the constitution was adopted, but they keep pace with 
the progress of the country and adapt themselves to the new devel- 
opments of time and circumstances. They extend from the horse 
with its rider to the stage-coach; from the sailing vessel to the 
steamboat; from the coach and steamboat to the railroad—as these 
new agencies are successively brought into use to meet the demands 
of increasing population and wealth.” 24 Some students of the law 
have suggested that in any event the states cannot adopt and enforce 
the federal rules and regulations without an act of Congress ex- 
pressly authorizing the states to do so. But this to me appears 
unnecessary upon a consideration of other decisions of the Supreme 
Court.”> Jt is possible for a single aeronautical occurrence to con- 
stitute a crime punishable by both state and federal governments, 
but a state cannot enforce the federal criminal laws, as such, or 
inflict punishment for their violation.”® 

As private local flying becomes more common it will become 
more difficult for the federal government to carry the entire burden 
of enforcement of regulation, and more necessary that the states 
police the industry under state laws, Although fundamental uni- 
formity is absolutely essential, and federal regulation is necessary, 
I am confident that it is not the desire of the federal government 
to assume exclusive regulatory jurisdiction. On the contrary, the 
nature of the industry, and the present attitude of the Department 
of Commerce, convince me that the federal government earnestly 
desires and needs a full measure of intelligent regulatory coopera- 
tion from the states and local governments. Should the states and 
municipalities fail to lend their aid to the federal government in 
policing the industry, or should they adopt conflicting regulatory 
policies, the federal government may find it necessary to exercise 
the power it possesses under the Commerce Clause and other pro- 
visions of the Constitution or under the provision of the Havana 
Convention, and assume full and exclusive regulatory jurisdiction 
over the industry to foster and protect it. 
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It is highly desirable that each state should follow the lead of 
the federal government and adopt for local enforcement the federal 
regulations, the air traffic rules and uniform field rules recom- 
mended by the Department of Commerce.?7 The Bureau of Air 
Commerce, during the eight years it has functioned as federal regu- 
latory authority for aviation, has demonstrated its ability to deal 
understandingly with an industry which is destined to play an im- 
portant part in the economic development of our country as well as 
in its national security and which still needs aid and encouragement 
more than restrictive regulation. I believe that in the years imme- 
diately ahead the federal authority should either be centralized in 
the Bureau or placed in a special body, empowered to aid the indus- 
try by the establishment of further air navigation facilities, and to 
control it by the issuance of certificates of public convenience and 
necessity, the fixing of fair and reasonable mail, passenger and 
express rates, and other regulatory details. It is apparent to all of 
us that the industry at the present time is suffering from this coun- 
try’s lack of a definite and stable policy, and from the division of 
regulatory and promotional duties and responsibilities between 
widely scattered and disconnected departments and bureaus of the 
government. And it is essential that the government’s program for 
promotion and control of civil aeronautics be so administered as 
to keep it free from the blighting influences of partisan politics. 

Let us now consider the international situation. The World 
War brought about a general acceptance of the notion that each 
nation has exclusive sovereignty over the space above its territory, 
and at the same time demonstrated the great importance of inter- 
national air navigation. Fearing chaos due to a threatened plethora 
of national laws on aviation and desiring to foster international 
flying, the powers represented at the Paris Peace Conference 
drafted the International Convention for the Regulation of Aerial 
Navigation, which was signed October 13, 1919. While the United 
States was represented in the drafting of that Convention, this 
country has never ratified or become a party to it. That Conven- 
tion, as between the countries which are parties to it, regulates in 
general the right of aircraft of one nationality to fly through the 
air space of another country, party to the Convention. It has been 
adhered to and ratified by most of the countries of Europe, as well 
as by Canada, Japan, Australia, and South Africa, and it establishes 
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two primary principles, to-wit: (1) that every nation has complete 
and exclusive sovereignty over the air space above its territory, and 
(2), that each of the contracting nations undertakes in time of 
peace to accord freedom of innocent passage above its territory to 
the aircraft of the other contracting nations, provided the conditions 
laid down in the Convention are observed. It contains a statement 
of other fundamental principles applicable to the public aspects of 
international flight; and likewise a series of annexes or detailed 
rules and regulations subject to revision from time to time by a 
permanent body (International Commission on Aerial Navigation, 
known as the C.I.N.A.) created and established under the terms 
of the Convention for the further study and codification of public 
international aeronautical law.” 

Upon Spain’s withdrawal from the League of Nations in 1926, 
that country called in Madrid a conference of countries of Spanish 
culture and tradition for the drafting of the Ibero-American Con- 
vention, which in many respects followed the provisions of the 
Paris Convention, but has been ratified only by Spain, Portugal and 
a few Latin American nations. 

Having failed to ratify the Paris Convention, and realizing the 
growing importance of international aviation, this country, after 
the passage of the Air Commerce Act of 1926, took a leading part 
in drafting the Havana Convention on Commercial Aviation signed 
Feb. 20, 1928, by the delegates to the Sixth International Confer- 
ence of American States.2® That Convention, which has now been 
ratified by the United States, Guatemala, Mexico, Nicaragua, Pan- 
ama, Dominican Republic, Costa Rica, Haiti, Honduras, and Chile, 
contains substantially the same provisions as the Paris Convention 
regarding national sovereignty over air space and the peace-time 
right of innocent flight as between the countries party to that Con- 
vention; but it lacks the definiteness and completeness of the Paris 
Convention and it failed to provide for a permanent body of legal 
experts charged with the duty of studying and codifying the rapidly 
growing principles of public international aeronautical law. It did 
contain a provision obligating the countries becoming parties thereto 
to obtain as far as may be possible uniformity in the regulation and 
promotion of air navigation. It is apparent that this Convention is 
merely regional, whereas the Paris Convention is world wide in its 
scope and purpose. 
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An International Sanitary Convention for air navigation was 
signed on behalf of the United States by the American minister at 
the Hague on April 6, 1934, but has not yet come into force as to 
any country. 

The Conventions mentioned are concerned only with the devel- 
opment of public international air law, and are designed to facilitate 
and encourage convenient and unhampered peace-time flight, by 
agreement upon certain uniform diplomatic procedure, and by the 
removal of international barriers, and the simplification of such 
matters as the clearance of aircraft, customs, immigration, and 
quarantine services. In view of the general acceptance of the no- 
tion of national sovereignty over air space it is apparent that it will 
be extremely difficult for flyers of any country not a party to a 
broadly organized aeronautical treaty or Convention to participate 
in extensive international flights. In the absence of a treaty or 
other agreement giving the right of flight of aircraft of one nation 
over the territory of another, no right of international flight exists, 
unless and until the nation through whose air space the flight is to 
take place, gives its specific authority to the owner and operator 
of the aircraft; and such authority must be obtained in advance 
through the various state channels, this procedure being usually 
slow and most cumbersome. Because of the fact that the United 
States is not a party to the Paris Convention which has been ad- 
hered to or ratified by substantially all of the leading World powers, 
this country heretofore from time to time has been forced to enter 
into special reciprocal agreements with other countries not members 
of the Havana Convention to acquire for its airmen in some meas- 
ure the privileges accorded the other great powers by the Paris 
Convention. Such executive agreements not having the dignity 
of treaties, have been entered into by our country with Canada, 
Italy, Germany, Belgium, Sweden, Norway, the Union of South 
Africa, Denmark, Columbia and possibly others. The conventions 
and executive agreements I have mentioned indicate the develop- 
ment of the public phase of international aeronautical law. 


Another phase of the development—which may be termed “the 
private international law of aeronautics,”—is illustrated by a series 
of international conventions in process of being drafted, seeking to 
make uniform the rights and liabilities of the owners and operators 
of aircraft while engaged in international flight. International com- 
mercial aviation early reached a position of such importance in 
Europe, that, to supplement the international Convention of 1919, 
France in 1925 called a conference of representatives of the world 
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powers which met in Paris in 1926 to consider the formulation of 
a code of private international air law. It was known as the First 
International Conference on Private Aerial Law. The result of 
that conference was the organization of the International Technical 
Committee of Aerial Legal Experts (commonly called the C.I.T.- 
E.J.A.), which created within itself four commissions, each charged 
with the studying and drafting for codification of certain phases of 
private international air law.*° The first draft approved was the 
convention signed October 12, 1929 (during the Second Interna- 
tional Conference on Private Aerial Law), at Warsaw, to make 
uniform certain rules relating to international transportation by air, 
particularly with reference to the relations between the owners and 
operators of aircraft on the one hand and passengers and shippers 
of goods on the other. The United States did not participate in 
these conferences, but in May, 1933, this country was represented 
at the Third International Conference on Private Air Law, held at 
Rome, where two other conventions were adopted, one covering 
liability of the operator of aircraft for damage to third persons and 
property on the ground, and the other with reference to the attach- 
ment of aircraft.*t Neither of the conventions adopted at Rome 
has as yet come into force as to any country. The Warsaw con- 
vention, however, has been ratified by and is in force as to, Spain, 
Brazil, Roumania, Yugo-Slavia, Poland, France, Latvia, Great 
Britain, Italy, The Netherlands, Germany, and Mexico. The 
United States having on June 15, 1934, agreed to adhere, that con- 
vention will come into force as to this country in the near future. 


At the Seventh International Conference of American States, 
held at Montevideo, December 3-26, 1933, two resolutions were 
adopted which may be of considerable importance in the develop- 
ment of aeronautical law in this hemisphere.*? The first of these 
resolutions recommends that the American nations adopt certain 
specified rules and principles relating to jurisdiction of crimes com- 
mitted on board private aircraft while in a foreign state or in 
international flight. This second resolution provides for the crea- 
tion of a commission of experts by the governing board of the Pan 
American Union for the purpose of studying means of further 
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accelerating inter-American aviation by the establishment of aero- 
nautical aids such as radio stations, beacons, and aerodromes along 
the line of existing routes and others considered desirable. 

International uniformity in the fundamental principles of aero- 
nautical law and regulation is almost as essential as is national 
uniformity, and can be achieved only under the aegis of a generally 
recognized international convention. It cannot be achieved through 
a multiplicity of regional conventions operating independently and 
at cross purposes. Our country can never occupy a commanding 
position in world air commerce until it places the industry in this 
country on equal footing with that in the leading countries of the 
world—enjoying the same international flying and merchandising 
privileges enjoyed! by the industry elsewhere. The Paris and 
Havana Conventions rest on fundamentally different conceptions 
and in some respects are in direct conflict, making it impossible for 
any single nation consistently to adhere to both. This has been 
well pointed out by the learned vice-chairman of the Federal Avia- 
tion Commission, Mr. Edward P. Warner, in an article appearing 
in the Air Law Review.** 

In view of the fact that the greater portion of international 
flying today is being done under the aegis of the Paris Convention 
and that the C.I.N.A. functioning under that convention has made 
considerable progress in the development of international air law 
it would seem that our country, with certain reservations and modi- 
fications, ought to ratify the Paris Convention and take its proper 
place in world air commerce before the other powers have com- 
pletely occupied and developed the international field. 

For several years European countries have conducted a suc- 
cessful Trans-Atlantic air service to Brazil. Such service between 
our country and Europe is bound to come in the immediate future. 
We now boast of leadership in the manufacturing of aeronautical 
equipment and in domestic air commerce. Given equal legal and 
diplomatic advantages there is no reason why the industry in this 
country should not immediately assume leadership in international 
air commerce. For more than a decade we have played the role of 
on-looker while the fundamental concepts of international air law 
were being formulated and codified under the influence of legal 
systems differing in many respects from our own, and we have seen 
our flyers and flying concerns forced to resort to special negotiation 
for international flight, and our producers of the world’s best aero- 





33. Edward P. Warner, ‘“‘The International Convention for Air Navigation: 
and The Pan-American Convention for Air — a Comparative and 
Critical Analysis,’’ 3 Air Law Review 221 (1932). 
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nautical equipment in a measure handicapped in reaching world 
markets by the absence of a broad multilateral agreement regarding 
certification, registration and other formalities.** 


On the eve of overnight service from New York to London 
and Continental Europe, it is obvious that international flight must 
be regulated, and governed in respect to liabilities, in accordance 
with a generally accepted international plan. Even in railway and 
marine transportation these international problems have been met by 
the Berne Conventions of October 14, 1890, and the Brussels Con- 
ventions of August 25, 1924.*5 


In the near future “floating islands” may be established in the 
Atlantic and in the Pacific. Their presence would be of both com- 
mercial and military significance and would call for the formulation 
of new and unique principles of international law.** If this country 
wishes the privilege of taking part in the evolution of these impor- 
tant international developments which necessarily must affect our 
welfare, we must abandon our isolation. Modern transportation and 
communication have brought all peoples together and it will avail 
us little to ignore this fact. 


It is gratifying to know that President Roosevelt not only 
favors this country’s representation in the C.I.T.E.J.A. but that 
he early this year recommended that Congress grant a liberal ap- 
propriation for defraying the expenses of our members while par- 
ticipating in its activities.*7 Secretary Hull, suggesting such appro- 
priation, declared: 


Due to the mobility of aircraft, it seems probable that international 
laws adopted on both the regulatory and private air law phases of aircraft 
operation, will have a decided influence on the national regulation and law 
of aircraft. This condition makes it imperative that this country have a 
voice in the development of Conventions of aeronautic matters prior to the 
submission of these Conventions to international conferences for considera- 
tion. 


Unquestionably careful consideration should precede this coun- 
try’s promotion of or participation in, agencies for international 





34. See Clarence M. Young, “Problems in International Flying,” Air 
Commerce Bulletin, Feb. 1, 1930; also discussion of reciprocal agreements and 
conventions, Air Commerce Bulletin, Dec. 15, 1933, p. 151. 

35. See also, Manley O. Hudson and A. H. Feller, “The International 
Unification “af Laws Concerning Bills of Exchange,” 44 arvard Law Review 
333 (1931); A. H. Feller, “The International Unification of Laws Concerning 
Cheques,” 45 Harvard Law Review 668 (1932); J. H. Wigmore, “Problems in 
Usit. "Lesistation and America’s Share in Them,” 4 Va. Law Review 423 

36. See Rowland W. Fixel, “The Seadrome and International Law,” 2 
JOURNAL OF AIR Law 24 (1931). 


37. See 5 JouRNAL oF AIR LAW, pp. 321-326. 
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cooperation, but sufficient evidence has been adduced to indicate the 
need for a more universal air program.** 

I have spoken more of aeronautical control than of promotion. 
The two however are inseparable, there being no better way to 
promote aviation than to make it safe, orderly and dependable 
through intelligent and sympathetic regulation. Lack of correct 
information and occasional inability to visualize the future have 
been responsible for some unsatisfactory regulation and administra- 
tion and it is reasonable to expect that some mistakes will be made 
in the future—but air transportation represents solid achievement 
and will outlive any errors committed by its well-intentioned spons- 
ors. As someone aptly has said: “The astronomers cannot damage 
the stars.” 

We properly may expect the State and Federal governments 
not only to provide aeronautical aids and encouragement, as aids 
and encouragement have been liberally provided for maritime, rail- 
road and highway transportation, but also to enact laws and provide 
regulation that will at once protect the industry, the government in 
its dealings with the industry, and each individual citizen. And 
we must correct the impression that prevails in some quarters that 
the interests of government and industry are diametrically opposed, 
The industry can be greatly aided by wise and tolerant laws, set up 
to license instead of prohibit, encourage rather than discourage, and 
promote rather than retard its continued growth. 

I believe that if commercial aviation in this country is properly 
encouraged and protected it will outgrow the need of air mail sub 
sidy within a few years. But civil aviation as a whole should con- 
tinue to have the support of the federal government in the establish- 
ment and maintenance of navigation aids and facilities. States 
and municipalities have made a beginning in the establish- 
ment of airports, but must do more to supplement the federal aids, 
as private and local flying become more popular. It would seem 
that the State and Federal governments could well afford to embark 
upon a cooperative aeronautical construction program similar to the 
Federal aid highway program. Airports and navigation aids will be 
to air transportation what improved highways have been and are to 
motor transportation. Aviation, although having tremendous pos- 
sibilities, is still an infant industry producing small revenues, and it 
would seem that the states, until the industry has attained substan- 





38. See Kenneth Colegrove, “A Survey of International Aviation,” 2 
JOURNAL OF AIR Law 1 (1931) ; Kenneth Colegrove, ‘The International Aviation 
Policy of the United States,” 2 JouRNAL or AiR LAw 447 (1931); Salvatore 
Cacopardo, “The Collective Aeronautical Conventions and the Possibility of 
Their Unification,” 2 Air Law Review 207 (1931). 
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tial growth, could, in line with the federal policy of promoting avia- 
tion, well afford to relieve air transportation of the gasoline tax 
which was conceived as an equitable charge for use of public high- 
ways. Such taxes were not imposed upon motor transportation 
until the industry was well established and the road improvement 
program has been far advanced by use of general funds.*® 

The present federal administration definitely has recognized 
the importance of aviation and indicated its intention to lend it 
every reasonable encouragement. The recently created Federal 
Aviation Commission is now engaged in a study of all phases of 
the industry looking to the formulation of a national aviation policy. 
This Commission is made up of outstanding Americans who will 
deal with this subject intelligently and impartially and whose rec- 
ommendations doubtless will go far toward bringing stability to the 
industry and hasten the universal acceptance of flying as a part of 
every-day American life. 

May I in conclusion quote again from Mr. Justice Cardozo who 
some years ago observed :*° 


Aviation is today an established method of transportation. The future, 
even the near future will make it still more general. The city that is 
without the foresight to build the ports for the new traffic may soon be left 
behind in the race of competition. Chalcedon was called the city of the 
blind, because its founders rejected the nobler site of Byzantium lying at 
their feet. The need for vision of the future in the governance of cities 
has not lessened with the years. The dweller within the gates, even more 
than the stranger from afar, will pay the price of blindness. 





39. See Cyril C. Thompson, ‘State and Local Taxation Affecting Air 
Transportation,” 4 JOURNAL oF AIR LAw 479 (1938). 


40. Hesse v. Rath, 164 N. E. (N. Y.) 342. 










































REPORT OF THE NATIONAL ASSOCIATION 
OF STATE AVIATION OFFICIALS TO THE 
FEDERAL AVIATION COMMISSION 


I. Tue NaTIoNAL ASSOCIATION. 


Formation: 


The National Association of State Aviation Officials was or- 
ganized at Cleveland, Ohio, September 1-2, 1931, and the organ- 
ization membership at the present time includes official repre- 
sentatives from nearly every state in the union. The fourth an- 
nual meeting of the Association has been held at Cheyenne, 
Wyoming. 


Purpose: 
The objectives of the organization, as expressed in its Con- 
stitution, are as follows: 


“Its purpose shall be to foster aviation as an industry and as an arm of 
the national defense; to join with the Department of Commerce, the Aero- 
nautical Chamber of Commerce, and other agencies in research pertaining to 
aeronautics; to develop uniform air laws and regulations, and encourage 
cooperation between the several states.” 


Scope: 
The Association is interested in every subject which pertains 





1. Five meetings of state representatives were held before the organiza- 
tion of the National Association, as follows: 

(1) Conference of Western States—called by Mr. J. D. Wood of Idaho, in 
August, 1929. 

(2 Midwest Legislative Air Parley—held at Milwaukee, Wisconsin, Feb- 
ruary 24-25, 1930, with representatives from 15 states. 

(3) First National Legislative Air Conference—held at the Air Law In- 
stitute in Chicago, August 18-20, 1930, with representatives from 30 states. 

National Conference on Uniform Aeronautic Regulatory Laws—called 
by the Aeronautics Branch and held in Washington, D. C., December 16-17, 1930, 
with representatives from 40 states. 

(5) Conference of State Division Officials—held at Tulsa, Oklahoma, 
March 27, 1931. 

The National Association of State Aviation Officials was organized at 
Cleveland by representatives from the following sixteen states: California, 
Connecticut, Illinois, Maine, Maryland, Massachusetts, Michigan, New Jersey, 
North Dakota, Ohio, Oklahoma, Pennsylvania, Tennessee, Virginia, Missouri, 
and West Virginia. 

Subsequent annual and other meetings of the Association were held as 


follows: 
(1) First Annual Meeting, N.A.S.A.O.—held at East St. Louis, Illinois, 
December 3-5, 1931. 
(2) Interim Meeting, N.A.S.A.0.—held at Detroit, Michigan, April 8, 1932. 
Rid « ec Annual Meeting, N.A.S.A.O.—held at Nashville, ‘Tennessee, De- 
cember 
Third Annual Meeting, N.A.S.A.O.—held at Cincinnati, Ohio, October 


12- + Ss 
urth Annual Meeting, N.A.S.A.O.—held at Cheyenne, Wyoming, 


ee 27-29, 1934. 
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to the promotion and control of aeronautics, and particularly in- 
sofar as these subjects are related to state activity and concern. 


Membership: 


There are three classes of Association membership, as fol- 

lows: 

(1) Active members—those individuals who, during their official in- 
cumbency, are active state officials of aviation, or members of 
aviation commissions or other similar state orders, charged 
with the duty of supervising, regulating or encouraging avia- 
tion; and also the representatives designated by the Governors 
of their states. 

(2) Associate members—those individuals who, in the opinion of the 
Membership Committee, are engaged in or connected with or 
have aided or contributed to the aviation industry. 


(3) Honorary members—the Assistant Secretaries (for Aeronautics) 
of War, the Navy and Commerce, the Second Assistant Post- 
master General, the President of the Aeronautical Chamber of 
Commerce of America, and the President of the National 
Aeronautic Association. 


Officers: 
The officers for the year 1934-35 are as follows :? 


President—Frep L, Situ, Director of Aeronautics, State of Ohio. 


Vice-President—Frep B. Suerirr, Chairman, Montana Aeronautics 
Commission. 


Secretary-Treasurer—Frep D. Facc, Jr., Member, Illinois Aero- 
nautics Commission. 


Legal Counsel—Georce B. Locan, of St. Louis, Missouri. 
Regional Vice-Presidents— 
(a) North East—Cuarves L. Morris, Commissioner of Aero- 
nautics, State of Connecticut. 


(b) South East—A. B. McMutten, Director of Aviation, State 
of Florida. 


(c) East Central—FLioyp E. Evans, Director, Department of 
Aeronautics, State of Michigan. 

(d) North Central—Jonn D. AxermMAN, Member, Minnesota 
Aeronautics Commission. 


(e) South Central—Ep McDonatp, Member, State Highway 
Commission, State of Oklahoma. 





Former presidents of the Association include Frank McKee of Ohio, 
1981.32 (deceased) ; Reed G. Landis of Illinois, 1932; Richard S. Boutelle of 
Tennessee, 1932-33; L. H. Brittin of North Dakota, 1933-34 (resigned) ; and 
Fred L. Smith of Ohio, 1934. 
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(f) South Western—D. R, Brimuatt, Utah Pacific Airways, 
Utah. 

(g) North Western—E.ttswortH Frencn, State Airport Ad- 
visor, State of Washington. 


II. UnrirorMity oF STATB LEGISLATION. 


Early History: 


In 1911, Judge Simeon E. Baldwin proposed a resolution in 
favor of state regulation of aeronautics, to the American Bar 
Association Committee on Jurisprudence and Law Reform. The 
committee refused to recommend the adoption of the resolution on 
the ground that such legislation had not yet become a matter of 
general interest. As Governor of Connecticut, however, Judge 
Baldwin did secure the passage of an air navigation bill and the 
Connecticut Act of 1911 was the first measure regulating aviation 
in America.® 

In 1920, aviation committees were appointed by the American 
Bar Association and the National Conference of Commissioners on 
Uniform State Laws. Intending to profit by the experience of the 
states with railroad legislation, the two committees set about the 
task of proposing uniform aeronautical regulation—particularly 
since regulation was considered as the greatest need for the pro- 
motion of aviation development in the country. This fact is evi- 
dent from the 1921 Report of the American Bar Association 
Special Committee on Aviation, excerpts of which read as follows: 


“The backwardness of our commercial development has been the subject 
of unfavorable comment. Wherever we have inquired as to the cause of this 
we have met with the same answer: the fault is with the law.”* 

“The law respecting aeronautics is the one fundamental vital probiem 
of the actual commercial development of the art at the present time.”5 


Granting that the question of aeronautical legislation was a 
very pressing problem, the main difficulty which confronted the 
two committees was to determine the most desirable type of law 
to propose. Specifically, the important question was: should there 
be a single, all-inclusive federal law governing aeronautics, or 





P.. BF. Gee. loam History of the Air Commerce Act of 1926, pp. 79- 
80 Govt Printing Office, 1928). 
46 Reports of the Am. Bar Association 498, 507 (1921). 

Hy Ibid. And see, also, the article by G. W. Harvis, in the New York 
Evening Post, December, 1920, wherein he stated: “More and more thinking 
men who are taking an enlightened interest in aerial navigation are convinced 
that the one thing most needed to encourage and advance the development of 
the airplane industry, as well as aviation itself, in the United States, is a wise 
system of -—\<’ ae applicable to aeronautics and aerography.” Cited in 


Lee, op. cit. 
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should there be both federal and state legislation upon the sub- 
ject? Necessarily, one part of the answer to that question in- 
volved the constitutionality of a single federal law. 

Admitting the economic necessity of uniform regulation, the 
first debate centered upon the authority of Congress to control the 
entire field. In the opinion of the first American Bar Association 
Committee on Aviation, a constitutional amendment was _ neces- 
sary, and such an amendment was advocated—since it was be- 
lieved that no uniformity could possibly come from the forty- 
eight states.® 


By 1922, however, expert legal opinion had taken the view 
that both federal and state aviation legislation were necessary.’ 
Congress had already been invited to consider the Wadsworth- 
Hicks Bill and the National Conference of Commissioners on Uni- 
form State Laws had passed Professor Bogert’s draft of a Uni- 
form State Law for Aeronautics on August 7, 1922. This division 
of authority had been clearly seen by Professor Bogert, as fol- 
lows: 


“It is believed that the regulation of interstate and international avia- 
tion by the Federal Government and the control of intrastate aerial navigation 
by the States (preferably through a uniform act) are the only constitutional 
methods of action at present.”8 


In the absence of any constitutional amendment, and particu- 
larly in view of the theory of the Air Commerce Act of 1926, the 
two-fold division of authority has never been since questioned.® 


The Air Commerce Act of 1926: 


Instead of proposing a constitutional amendment, it was de- 
cided to enact federal legislation based upon one of the existing 
powers of Congress and, after lengthy debate as to the proper 
power, the authority of the commerce clause was chosen. The 
essentials of the Winslow Bill were finally incorporated into the 
Bingham-Parker Bill and, as redrafted, became law on May 20, 
1926. 

The outstanding exception to the former recommendation was 
the failure to require all aircraft and airmen to be licensed by fed- 





6. 46 Reports of the Am. Bar Association 498 (1921). 

7. 47 Reports of the Am. Bar Association 413 (1922). 

8. Geo. G. Bogert, “Problems in Aviation Law,” 6 Cornell L. Q. 271 (1921), 
cited in Lee, op. cit., p. 96. 

9. Clarence M. Young, “The Province of Federal and State Iiegulation of 
Aeronautics,” 1 JourNAL oF AIR Law 425 (1930); and Geo. B. Logan, ‘The 
Interstate Commerce ‘Burden Theory’ Applied to Air Transportation,” 1 JOURNAL 
or AIR LAW 433 (1930). 
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eral authority and, instead, requiring only those engaged in inter- 
state and foreign air commerce as defined by the act to be so 
licensed.?° 

The Senate Report to Accompany S. 41 is quite clear as to 
the resulting situation: 


“While the bill gives to the Secretary of Commerce authority to regulate 
and control civil aircraft engaged in interstate commerce and flying over 
Government property, care has been taken to avoid constitutional entangle- 
ments, and intrastate flying is left to the control of the States. It is hoped 
that the States will adopt uniform laws and regulations corresponding with 
the provisions of this bill and the rules and regulations that will be pro- 
mulgated under it . . . .”22 


Developments Toward Uniform State Legislation: 


It being clear that there was a distinct place for both Federal 
and State aeronautical legislation, and that state legislation should 
be uniform in character, attention was again centered in the work 
of the two aviation committees of the American Bar Association 
and the National Conference of Commissioners on Uniform State 
Laws. 

It should be pointed out that the National Association of State 
Aviation Officials has not previously attempted to propose any 
definite act for uniform state legislation. Since its membership 
includes members of the two committees just mentioned, it has 
chosen to work with these committees in the capacity of an ad- 
visor, and the closest and most beneficial contacts have thus been 
maintained. 

One matter of procedure should be explained. In the de- 
velopment of a uniform law, the American Bar Association Com- 
mittee on Aeronautical Law is obligated, by virtue of the Associa- 
tion By-Laws,” to confer with the National Conference of Com- 
missioners on Uniform State Laws. If approved by the Confer- 
ence Aviation Committee, and by the Conference proper, the pro- 
posal is then presented to the American Bar Association for ap- 
proval, in order to secure widespread adoption by the various 
state legislatures. 

The Uniform State Law for Aeronautics,* in whole or in 
part, was enacted into law in about twenty-one states. This act 
was drafted as a non-regulatory law and was intended merely to 





10. 51 Reports of the Am. a Association 445, 450 (1926). 
11. Cited by Lee, op. cit., p. 29. 


12. Sec. 18. 
13. Frequently called the Old dag State Law, to distinguish it from 


later developments. See Fred D. Fagg, Jr., “A Survey of State Aeronautical 
Legislation,” 1 JouRNAL OF AIR LAW ffs (1930). 
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establish the legal status of air navigation in relation to general 
law.* When it was drafted in 1922, the prevailing thought was 
that Congress would assume control of all regulatory phases of 
the subject. 

The Uniform State Law thus became inadequate by 1926 and 
the aviation committees immediately centered their attention on 
the development of a uniform state air licensing law.1> Such an 
act was drafted and finally approved by the National Conference, 
although it was not approved by the American Bar Association 
Committee.*® Instead, the latter body was at work on a compre- 
hensive Aeronautical Code which it had asked permission, in 1929, 
to prepare.’’ While there were considerable differences of opinion 
as to the method of providing for federal licensing of all state 
aircraft and airmen, the legislative trend was definitely in favor 
of the federal requirement.”® 


The Present Situation: 


Decided differences of opinion, as to the proposed draft of an 
Aeronautical Code, between the members of the Committee on 
Aeronautical Law of the American Bar Association and those of 
the Aviation Committee of the National Conference of Commis- 
sioners on Uniform State Laws prevented any action for several 
years. In May of 1934 the two committees agreed to sponsor an 
Aeronautical Code which should consist of three parts, as follows: 
(1) a Uniform Regulatory Act, (2) a Uniform Airports Act, and 
(3) a Uniform Non-Regulatory Act—dealing with questions of 
liability, insurance, jurisdiction, etc. The American Bar Asso- 
ciation Committee prepared the proposed Regulatory Act and sub- 
mitted it to the Conference Committee for approval at the Mil- 
waukee meeting in August of 1934. The Conference Committee 
failed to act at that time and merely advanced the proposal to 
second reading. The Conference Committee did approve the Uni- 
form Airports Act. No action has been taken on the third section 
of the proposed uniform code. 

The members of the National Association of State Aviation 
Officials adopted, at the Cheyenne meeting, a Uniform State Aero- 
nautical Regulatory Act which is included in the Appendix to this 
report. 





14. See Lee, op. cit., p. 132. 

15. 53 Reports of ac Am. Bar Association 317 (1928). The text of the 
am sonns Act is appended to the committee report. 
56 Reports of the Am. Bar Association 317 (1931). 
it. 54 Reports of the Am. Bar Association 141 (1929). 

See Fred D. Fagg, Jr., “The Trend Toward Federal Licensing,” 2 


18. 
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III. Tue Promotion oF AERONAUTICS. 


While the promotion of aeronautics is the first consideration 
of any state aviation body, the regulatory phases have been given 
prior treatment in this report because of the necessity for uni- 
formity of regulatory legislation. There is less requirement of 
uniformity of practice in the purely promotional activities since 
the needs of each state will differ. 

The primary work of aviation promotion, from a governmental 
viewpoint, has been accomplished by the federal government 
through the splendid efforts of the Bureau of Air Commerce. It 
has been the intention of the members of the National Association 
to supplement the federal activities in those phases of the work 
that can best be done (or perhaps only be done) by state officials.’® 

Numerous articles have dealt with this subject and adequately 
deal with the possibilities of state aid.*° 


IV. Tue ExcHANGE OF EXPERIENCES. 


Regional Meetings: 


While the early meetings of state aviation officials were of a 
local nature?! the Association has made the continuance of these 
possible through its Regional Meetings. 

The first of these meetings, under the auspices of the Na- 
tional Association, was held at Bismarck, North Dakota, May 1-2, 
1933.22 During the year 1934, some four or five regional meetings 
have been held—all of which have made possible the development 
of uniform state programs. The value of these meetings cannot 
be overestimated. 


Comparative Studies: 


In order to enable the officials of the various states to under- 
stand and evaluate the various aeronautical programs, the National 
Association has sponsored the publication of detailed studies of the 
various state activities. One complete study has been made of the 





19. See Reed G. Landis, “The National Association of State Aviation Offi- 
cials: Its Utility and Function,” 4 JouRNAL or AIR Law 1 (1933). 

. See J. Carroll Cone, “The Dividing Line Between Federal and State 
Promotion of Aeronautics,” 4 JoURNAL oF AIR Law 473 (1933) ; Albert Langelut- 
tig and Leo Freedman, “The Promotion of Aeronautics by State Regulatory 
Bodies,” 4 JOURNAL OF AIR LAW 883 (1933); Fred L. Smith, “The Federal Work 
Relief Program and State Aviation Encouragement,” 5 JOURNAL oF AIR LAW 
233 (1934); Floyd E. Evans, “Recent er ore in State Promotion of 
Aeronautics,” 4 JOURNAL OF AIR Law 504 (1933); and Reed G. Landis, “The 
Illinois Plan of Aviation Encouragement,” 4 JoURNAL oF AIR Law 188 (1933). 

21. See, for example, those listed in note 1. 
22. For an account, see 4 JouRNAL oF AIR Law 359 (1933). 
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Illinois program,?* and the Ohio program has been clearly ex- 
plained in the presidential address at the Cheyenne meeting.*4 
Other studies are anticipated from Connecticut, Idaho, Michigan, 
New Jersey and other states. 


V. CONCLUSION, 


An attempt has been made to briefly set forth the history, 
status, and function of the National Association of State Aviation 
Officials—together with a summary account of the developments 
toward a program of uniform state aeronautical promotion and 
control. 

In submitting the following Recommendations, unanimously 
approved by the Association at its Fourth Annual Meeting at 
Cheyenne, September 29, 1934, the Association wishes to offer its 
unqualified assistance to the Federal Aviation Commission in the 
tremendously important task which has been committed to it for 
study and recommendation. 


Respectfully submitted, 


THE NATIONAL ASSOCIATION 
OF STATE AVIATION OFFICIALS 


Frep L. Smitu, President 
Frep D. Face, Jr., Secretary 


Gitt Ross Witson, Chairman, Committee 
on Resolutions. 





23. See E. B. Cole, ‘“‘The Illinois Program of Aeronautical ltegulation and 
Promotion,” 5 JouRNAL oF AIR Law 51 (1934). 

24. Fred L. Smith, “The States’ Obligations in the Promotion of Aviation,” 
5 JOURNAL OF AIR Law 515 (October, 1934). 
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RECOMMENDATIONS AND COMMENT 


I. ORGANIZATION OF AMERICAN AVIATION. 


(a) We recommend the creation of a permanent Federal 
Aviation Commission of from five to seven members, 
the majority of whom should have adequate aeronau- 
tical experience—the Commission to be non-partisan 
or bi-partisan in its make-up. 

Comment: The Federal Aviation Commission should be an 
independent organization whose duties and powers should include 
the following: 

(1) The assembling of authentic information and data on 
all phases of the aeronautical industry. 

(2) The holding of private or public hearings, and the issu- 
ance of subpoenas, in obtaining information sought by the Com- 
mission. 

(3) Giving requested advisory opinions and information in 
relation to aeronautics, to the President, to Congress, and to other 
officials of the United States Government having duties in rela- 
tion to the industry, and to otherwise publish advisory opinions 
and information in such ways and at such times as may seem 
appropriate to the Commission, to the end that the Government in 
dealing with or regulating the industry may at all times act ad- 
visedly and with all pertinent facts before it, and that the industry 
may become stabilized and enjoy normal growth and development. 

(4) Serving as liaison between the various elements of aero- 
nautics throughout the country. 


(b) We recommend the establishment of the offices of As- 
sistant Secretary of Aeronautics under the War De- 
partment and Assistant Secretary of Aeronautics un- 
der the Navy Department, who, together with the 
Secretary of the Bureau of Air Commerce, should be 
exofficio members of the Federal Aviation Commis- 
sion. 

(c) We recommend the continuation of the Bureau of Air 
Commerce upon its present basis of organization and 
function. 

(d) We are firmly of the opinion that the aeronautical in- 
dustry has not yet reached the stage in its develop- 
ment to warrant or justify more rigid economic reg- 
ulation of air commerce, or the Federal Government’s 

undertaking the issuance of certificates of public con- 

venience and necessity, or rate making; and we be- 
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lieve that when the industry at some future time 
shall have developed to a point calling for fuller eco- 
nomic regulation, such regulation should be admin- 
istered through an independent Federal commission, 
and not through the Interstate Commerce Commis- 
sion. 


II. Mucirary AvIATION. 


(a). We recommend that the Militia Bureau should estab- 
lish as an objective the formation of National Guard 
aviation units in every state where the establishment 
of a unit is found practical. 


(b) We desire to endorse the recommendation of the Baker 
Board that units of standard commercial aircraft ade- 
quate for the training of pilots for cross-country and 
instrument flying be purchased by the War Depart- 
ment at the earliest practical time. 


Comment: The Baker Board points out that this is a matter 
of economy and we wish further to point out that not only is 
economy involved but that the purchase of such equipment will 
have wide advantages which would justify the move above and 
beyond its economic aspects. 


III. REGULATION. 


(a) We recommend the adoption by the several states of 
the Uniform State Aeronautical Regulatory Act as 
approved by the National Association of State Avia- 
tion Officials at its Fourth Annual Meeting at 
Cheyenne, Wyoming, September 29, 1934. (See Ap- 
pendix. ) 


Comment: It should be noted that the Uniform State Aero- 
nautical Regulatory Act requires a federal license for all aircraft 
and airmen operating within the state. 

It should be noted further that said Act also provides for the 
State control of all air instruction. 


(b) We recommend that the Federal Government, through 
its aeronautical agencies, should request and urge the 
several states to enact the Uniform State Aeronau- 
tical Regulatory Act. 


(c) We urge the careful consideration of the Bureau of Air 
Commerce as to the desirability of issuing a federal 
restricted aircraft license. 

Comment: Opinion is divided on the desirability of a re- 

stricted type of license for aircraft built without the benefit of 
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adequate aeronautical engineering knowledge or standard manu- 
facturing processes. 

Proponents contend such a license would encourage desirable 
experiment and encourage many to participate. They suggest 
limitations on power plants installed, areas of operation and pas- 
sengers carried. 

Opponents of a restricted license contend that an aircraft is 
related not alone to the man who flies it but to all persons and 
property on the ground beneath, to all other aircraft and to the 
general development of aviation. An accident to an experimental 
ship is not made a matter of distinction by the public and the gov- 
ernment has no moral right to place a stamp of approval on an 
aircraft concerning which it does not have a stress analysis. 

The creation of such a type of license would certainly remove 
a cause of much dissension and controversy. Such a license might 
be given by specially designated inspectors of the Bureau of Air 
Commerce. Plans of a semi-technical nature should be submitted 
by the builder and an accurate description of materials used should 
be furnished. Thus the ability of the applicant might be somewhat 
determined and any outstanding mistakes checked. Expenses of 
such an inspection by an inspector with engineering knowledge 
should be borne by the applicant for license. 

If the engineering department of the Bureau of Air Com- 
merce feels it can by inspection and restriction sanction a type of 
license with reasonable justice in the matter of safety, such a 
license would certainly ease the part of all regulating officials. The 
creation of such a license is recommended if found compatible 
with the public safety. 

(d) We recommend that the Bureau of Air Commerce 
should cease to issue identification numbers to air- 
craft. 

Comment: The negative attitude of the department toward 
identified aircraft is interpreted as a distinct approval of their 
operation for non-commercial purposes. The various states seek- 
ing to back up the federal government in the development of 
American aircraft and airmen’s standards have passed laws re- 
quiring federal licenses. As a consequence, a feeling is developed 
that state aviation laws are unduly restrictive. This is entirely 
erroneous and this would be eliminated if the federal bureau were 
in a position to make it mandatory that all aircraft and airmen 
have some type of license regardless of the nature of their activi- 


ties. 
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(e) We recommend that the Bureau of Air Commerce 
should rate all airports and landing fields, it being 
understood that the actual licensing of such airports 
or landing fields be left to the several states. 


Comment: The state licensing of airports and landing fields is 
provided for in the Uniform State Aeronautical Regulatory Act. 
The State requirements have been taken directly from the federal 
minimum standards and it is urged that the federal rating re- 
quirements be simplified insofar as is possible. 


IV. Promotion oF AERONAUTICS. 


(a) We recommend that the promotion of the National Air- 
ways System be inaugurated by Federal Authority, 
and be developed through the co-operation of the 
several states with the federal authority. 


Comment: The establishment of national airways is not only 
a matter of commercial air transportation but is fundamental to 
the national defense policy. 

Lack of liaison between commercial and military aviation has 
been marked in the past but with liaison developed, it appears 
self-evident that the transcontinental airways and their con- 
tributory branches should, as a system, be sponsored by federal 
authority. 


(b) We recommend that the Air Commerce Act of 1926 be 
amended, if legally possible, so as to permit the light- 
ing and maintenance of municipal fields. 


Comment: This would save the federal government money 
since it would enable it to abandon some of the present intermedi- 
ate fields which serve no other useful purpose at the present time 
than to provide for emergency landings. In states which are fairly 
well populated, it would be possible to replace practically all of the 
present intermediate fields by adequate municipal fields. This 
change would help the federal bureau to reduce expenses by elim- 
inating yearly rentals, and would assist municipalities by providing 
lighting facilities for their fields. 

By far the most important advantage to be gained, however, 
would be the provision of better fields, suitably lighted, near 
centers of population, used by small operators and private flyers. 
One of the greatest present deterrents to the expansion of private 
flying is the fact that even after acquiring an airplane the private 
flyer has no place to land, at least at night, except at airline stops. 
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The remaining intermediate fields, where feasible, should be 
made available for commercial operations. This provision will 
not add materially to the maintenance costs of intermediate fields 
far from centers of population, because commercial activities can 
never be very great at such points. 

This does not mean, however, that the states should not play a 
part in both the development and maintenance of the airways and 
the airports. For example, the program of air marking is an es- 
sential part of airway establishment and this work can well be 
handled by state officials with their local contacts. The removal 
of obstructions, the zoning of areas, the development of state air 
maps, the fostering of intrastate feeder lines, the maintenance of 
state emergency fields not on the airways, assistance to the fed- 
eral government in purchasing, improving and maintenance of air- 
ports and a great many other details are primarily matters of local 
concern but of vital importance to the proper development of a 
federal aviation program. 

Everyone is agreed that a policy of federal-state airway and 
airport construction is essential to aeronautic progress. The pro- 
portionate costs to be borne by the state and federal governments 
vary and there is also introduced the variation of the municipality, 
with the possibility that it should bear a part of the cost. 

It is universally pointed out that the aviation authorities of 
the various states can go before their respective legislatures with 
some hope of success in the development of airports and airways 
if the development is shown to be a part of a comprehensive plan 
inaugurated by the federal government. 


V. MISCELLANEOUS AND PRIVATE FLYING. 


(a) We recommend that, since private and miscellaneous 
flying activities provide a potential reserve of ex- 
perience for national defense and play a vitally im- 
portant part in the entire aviation program, the fed- 
eral government should definitely concern itself with 
the private and miscellaneous flight program so as to 
consider all possible aids to these branches of avia- 
tion. 


Comment: In the matter of miscellaneous and private flying 
there has been wide-spread agitation. The activity of the private 
flier determines the poverty or prosperity of the community field, 
and the fixed-base operator located there. That scarcely a com- 
munity field in the country has managed to make a decent living 
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for its operator is a fact—whatever our opinion may be on the 
causes or the methods by which improvement can be effected. 

Practically all of the promotional work of the federal Bureau 
of Air Commerce has been of most assistance to scheduled air 
transport. This is very likely due not to any studied attempt to 
ignore the needs of the small operator and private flyer, but to 
the fact that the scheduled operators were in a position to avail 
themselves of the facilities as soon as they were provided. 

What is the relative value of private and miscellaneous flying ? 


Keeping alive the community field. 
Sustaining manufacturing programs of aircraft and motors. 
Developing airmindedness and aeronautical education. 


Contribution to a potential military crisis. 


ak wn 


Primary training activity for pilots of higher grades in 
commerce and defense channels. 


Assistance may take several forms. There has been agitation 
on the matter of regulation. Some very sincere men have felt 
that private flying equipment should not require the same licens- 
ing and inspection service as commercial equipment, and that the 
requirements for the private pilot should be less stringent. They 
point out the fact that the private flyer and his ship do not have 
the same responsibility to the public and that the detail involved 
in securing a license and in keeping a private ship up to present 
requirements has driven many individuals out of aviation. This 
argument seems to be, however, specious. 

In the first place, the relationship of the private pilot and the 
aircraft is not a private relationship when the craft takes the air. 
An airplane in the air has a public relationship which cannot be 
denied. It is related to every person and to all property on the 
ground beneath it and to all other aircraft and airmen, whether it 
is flown by one type of pilot or another and whether it is one class 
of airplane or another. The aircraft requirements should not fall 
below reasonable standards and the piloting requirements should 
not be so lenient as to be inclusive of all who have the desire to 
operate an aircraft without any reference to their physical or 
psychological qualifications. 

In the second place, every private flyer has a circle of influ- 
ence and the wrecking of his ship, his injury or his death, defin- 
itely develops antagonism to aviation in a large group so that even 
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in his personal capacity, the private pilot has also a public rela- 
tionship. 

In the next place, the encouragement of the pilot in the primary 
stages of his experience to a policy of standards and maintenance 
which has characterized American aviation is highly desirable. 
There is no class of aircraft in any nation so thoroughly depend- 
able as the American. 

If requirements for private pilots can be modified without 
surrendering any of these factors of safety, then by all means 
modification is logical, but the preservation of these factors is 
much more important than the satisfying of any individuals or 
groups who seek merely personal convenience. It is the consensus 
of opinion among state officials that the requirements for non- 
commercial pilots should not be less rigid than at present, and it 
is also the consensus of opinion that the equipment used should 
have the same thorough inspection and licensing requirements as 
those of commercial aircraft. 

The second phase of consideration leads us to the question of 
material subsidy for miscellaneous and private flying. The ma- 
jority feel that the government has a direct responsibility for this 
type of aeronautic activity, but all are extremely conservative in 
the method by which aid should be granted. The availability of a 
low-priced airplane by which the fixed-base operator could make 
money and on which the student could train reasonably, and 
through which the private flyer could build up air experience is the 
practical answer. 

Some feel that a regulated flight training program could be 
subsidized or that clubs could be formed to which the government 
might furnish a reserve officer as an instructor with a light air- 
craft for the use of the members. The majority feel that the 
subsidy would take care of itself if the federal government could 
foster production of the airplane to meet the requirement. 

Failure of the $700 airplane to materialize was a foregone 
conclusion. No one expected the government or anyone else to 
produce an airplane for $700, but out of the agitation they did 
expect a reasonably priced airplane to make its appearance. As a 
matter of fact, most of the so-called light airplanes have paid their 
way where fixed-base operators could afford to purchase and use 
them, but the price of these aircraft is still a third too high for 
both the private flyer and the average community operator. 

It has been suggested that preference be given to rated De- 
partment of Commerce pilots in choosing cadet officers for the 
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service schools. This would be a proper move. We hear it gen- 
erally stated that it is necessary to forget most of what is learned 
in commercial flying before one can take training as a military 
pilot but this viewpoint is either born of prejudice or aborted of 
desire. As a matter of fact, several National Guard commanders 
tell us their best men are developed from commercial pilots. 

In this connection, private flying has a direct value to the 
national defense program. The ranks of the private flyers provide 
many whose knowledge would be useful in ground work or whose 
experience in the air would make them more readily trained as 
pilots, observers, machine-gunners and bombers in case of emer- 
gency, that many private pilots have much mechanical experience, 
that in their aggregate experience they have thorough knowledge 
of local conditions throughout the United States, that they have 
valuable contacts throughout all communities, and that in general 
they form a very definite reserve group with potential value to the 
national defense. 

The question as to whether non-scheduled air transportation 
should be required to furnish the same equipment and personnel 
as the scheduled operators has been raised. As far as airworthi- 
ness goes, the requirements should be identical and pilot qualifica- 
tions should be adequate. The installation of radio and installa- 
tions for instrument flying cannot be economically supported by 
the present amount of traffic. However, there is a small and mili- 
tant minority which feels that all charter aircraft for cross-country 
flights should be equipped with radio and flight instruments. 

Regulation of intrastate non-scheduled operation devolves 
wholly upon the state and the states should take the standard of 
the federal government for such regulations as they impose. Prac- 
tically unanimous is the sentiment that non-scheduled operation 
rates no federal subsidy but suggestions are made that if the fed- 
eral government and the states agree upon the cooperative de- 
velopment of airports and the federal government gives assistance 
to municipal airports by the lighting of them, and if the inter- 
mediate fields are placed nearer to centers of population, the non- 
scheduled operator will derive a very substantial benefit. 

The refund of federal and state gas taxes to the purchaser is 
advised, where possible. Where impossible, it is advised that aero- 
nautic authorities use every means at their command to see that 
the taxes collected on aviation fuels be devoted exclusively to 
aeronautic development. 

It is possible that secondary mail contracts may eventually be 
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found practical in those areas where the transcontinental routes 
offer no service, but where the mail service, combined with pas- 
senger carrying, may be a matter of keeping a given community 
in touch with the larger spheres of activities. 

It appears wise to remember that the four to six place aircraft 
capable of carrying some mail and passengers but used now prin- 
cipally as a sportsman aircraft or for executive purposes is a 
valuable type of aircraft to have in operation. The cost of manu- 
facture now makes charter work practically unprofitable. If some 
way could be found to help just a little bit the situation would be 
considerably relieved. 


VI. AvIATION AND NATIONAL DEFENSE. 


(a) We recommend that the federal government should 
make a determined effort to organize an efficient re- 
serve from the personnel of the large operating com- 
panies which receive government assistance, and also 
from properly qualified pilots engaged in miscellane- 
ous operations. 


Comment: The subject of national defense beyond doubt 
must include not only a study of present military establishment but 
of the relation of commercial aviation to the subject. The most 
important contribution that commercial aviation makes to national 
defense is the established facilities of the air transport systems, 
the experience they accumulate and the technical proficiency reached 
by their operating personnel. 

It is almost universally conceded that the finest laboratory of 
flight training in all weather and under all conditions is to be found 
in scheduled air transport. The precision with which personnel 
must act under various conditions can be found nowhere else in 
the field of aeronautic training. In a military emergency one of 
the great requirements would be the ability to move groups of 
aircraft and personnel long distances with precision. Very few 
of the military personnel have had experience to qualify them for 
such work and certainly no novice emergency trained officers would 
be qualified. 

The air transport systems, with their personnel, would be the 
backbone of military operation, and subsidy to the air transport 
operation should not be placed on the false basis of pay for the 
carrying of mail but should be on the sound basis of subsidy for 
the maintenance of what is in effect a laboratory of experience for 
national defense by aeronautics. 
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To definitely require the personnel of subsidized operating 
companies to belong to the reserve would not be constitutionally 
possible and to require active duty flying by these individuals who 
are flying daily might be neither wise nor possible, but that they 
be on a status available to military call in the time of emergency 
seems most reasonable. 

In the case of any operators or pilots engaged in private or 
miscellaneous flying, it seems only fair that when receiving as- 
sistance, they pledge themselves and their equipment to be avail- 
able and subject to call upon the declaration of a military emer- 
gency. It is very generally felt that a good reserve program made 
available to all who are willing to take advantage of it would be 
of great assistance to aviation generally and a wise military pro- 
cedure. Individuals differ in what they feel to be an adequate 
training program for a reserve of men whose occupation is in the 
aviation industry, but it appears to be the consensus of opinion 
that the opportunity to fly service type aircraft should be provided 
to a large reserve personnel. 


VII. ScHEDULED AIR TRANSPORT. 


(a) We recommend the adequate subsidizing of scheduled 
air transport on the theory that this field of activity 
is the great natural laboratory for both civil and mili- 
tary aviation, and because it involves the making 
available of a very. necessary type of transportation 
to the public at large. 

Comment: There is unanimity on the subject of subsidy for 
scheduled air transport. Individuals disagreed as to the methods 
by which subsidy should be given but all agreed that the govern- 
ment owes a definite obligation of adequate subsidy to scheduled 
air transport, not in payment for the transportation of mail but 
to make possible the development of an air transport system which 
will play an increasingly large part in the commercial develop- 
ment of today, which will provide an increasing field of activity 
for citizens, and which will increase the scope and influence and 
maintain the prestige of the United States in its international re- 
lationships. 

(b) We recommend that the regulation of the equipment 

and personnel of the scheduled operators should re- 


main under the jurisdiction of the Bureau of Air 
Commerce. 


Comment: The standards to be applied, flight regulations, 
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airport rating, airways development and many kindred technical 
phases belong logically to the federal bureau. 


VIII. THe Arrcrart INpustrY. 


(a) We recommend that assurance should be given that the 
government does not intend to go into competition 
with civil interests in the production of civil, military 
and naval aircraft. 

(b) We recommend that procurement programs should be 
set up on a sufficiently broad and simplified basis to 
justify the comprehensive engineering necessary be- 
fore any manufacturer can establish production. 


(c) We recommend that the government should make pro- 
vision to pay for experimental work done on aircraft, 
instruments, motors or any other type of aeronau- 
tical equipment, plans concerning which have first 
been submitted and approved by the proper govern- 
mental authorities such as the National Advisory 
Committee for Aeronautics. 

Comment: The adequacy of the national air force is not 
measurable by the number of aircraft it has at this moment, but by 
the number of aircraft it can produce within a specified time fol- 
lowing the declaration of an emergency. The power of an air 
force is just as strong as its replacement facilities. Ships in 
forced military operations do not last long. Therefore, all of the 
foregoing reasons are not only a valuable development of civil air- 
craft and motor construction, but have national defense value. 


IX. Nationat Apvisory COMMITTEE FOR AERONAUTICS. 


(a) We recommend the continuation of the National Ad- 
visory Committee for Aeronautics with sufficient ap- 
propriation to insure its continued effective partici- 
pation in aeronautical research. 

Comment: The National Advisory Committee for Aeronau- 
tics has rendered a very useful service and the government very 
properly should support research in aeronautics. The value of this 
research agency, is self-evident in the improvement in aircraft and 
aeronautic equipment, as it appears progressively in the skies above 
the nation. That committee should and does have a great fund of 
knowledge in reserve for use in military emergency. 

It would be difficult to state what the appropriations for funda- 
mental research should be, but it is important that it should not 
be limited in funds to the point where it cannot proceed where im- 
provement is indicated or possible. No one in aeronautics seri- 
ously believes that the present conventional type of airplane ex- 
hausts the possibilities of aeronautical progress. 
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Appendix 


THE UNIFORM STATE AERONAUTICAL REGULATORY ACT* 


An Act PRovIpING FOR THE REGULATION OF AERONAUTICS WITHIN THIS 
STATE; ProvipING FoR UNIFORMITY WITH FeEpERAL Laws REGULATING 
AERONAUTICS; CREATING A STATE AERONAUTICS COMMISSION; PrRoviDING 
THE Powers AND Duties or SuCH CoMMISSION; PROVIDING FOR THE PRo- 
MULGATION AND ISSUANCE OF RULES AND REGULATIONS BY SUCH 
CoMMISSION. 


Be it enacted: 

Sec. 1. Definitions: When used in this Act. 

(a) “Aeronautics” means the act or practice of the art and science of 
transportation by aircraft, and operation, construction, repair or maintenance 
of aircraft, airports, landing fields, landing strips, air navigation facilities or 
air instruction. 

(b) “Aircraft” means any contrivance now known or hereafter in- 
vented, used, or designed for navigation of, or flight in the air. 

(c) “Public Aircraft” means an aircraft used exclusively in the gov- 
ernmental service, including military and naval aircraft, or of any state or 
territory thereof. 

(d) “Civil Aircraft” means any aircraft other than a public aircraft. 

(e) “Airport” means any area, either of land or water, which is used 
or which is made available for the landing and take-off of aircraft, and 
which provides facilities for the shelter, supply and repair of aircraft, and 
which, as to size and design, has (1) at least 1,800 feet of effective landing 
length in all directions, with clear approaches, and which field shall be in 
good condition for landing at all times, or has (2) landing strips not less 
than 500 feet wide, permitting landing in at least six directions at all times, 
with at least one landing strip aligned with the general direction of the pre- 
vailing wind, the landing strip not to cross or converge at angles of less 
than 40 degrees, nor any of the landing strips to be less than 1,800 feet in 
effective length with clear approaches or has (3) two landing strips, one 
aligned with the general direction of the prevailing wind, permitting at least 
4-way landing at all times and having clear approaches, the landing strips 
to be at least 500 feet wide and at least 2,500 feet in effective length, and 
not to cross or converge at any angle less than 80 degrees; and which, in 
any case hereinbefore mentioned, meets the minimum requirements as to 
surface, marking, equipment, and management as may from time to time 
DE Provided, DY WC on .6<scesdseeees Aeronautics Commission. 

“Landing Field” means any area, either of land or water, which 
is used or which is made available for the landing and take-off of aircraft, 
which may or which may not provide facilities for the shelter, supply, and 
repair of aircraft, and which meets the minimum requirements as to size, 
design, surface marking, equipment and management as may from time to 
time be provided. by. the 2.6.<06scs0csc% Aeronautics Commission. 

(g) “Landing Strip” means an area, either of land or water, which is 
available for the landing and take-off of aircraft, having not less than 200 
feet of usable width and not less than 1,000 feet of usable length, the use 
of which shall, except in case of emergency, be only as provided from time 
to time by the regulations of the ................ Aeronautics Commission. 

(h) “Person” means any individual, association, copartnership, firm, 
company, corporation, or other association of individuals. 

(i) “Air Instruction” means the imparting of aeronautical information 
in any air school, flying club, or by any aviation instructor, 

(j) Any person engaged in giving instruction, or offering to give in- 
struction in aeronautics—either in flying or ground subjects, or both—for 
or without hire or reward, and advertising, representing, or holding himself 





*For a detailed explanation and discussion of the provisions of an almost 
identical act, see Fred D. Fagg, Jr., ‘“‘The Minnesota Aeronautics Act,” 4 
JOURNAL OF AIR LAW 240 (1933). 
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or itself out as giving or offering to give such instruction, shall be termed 
and considered an “Air School.” 

(k) Any person (other than an individual) who, neither for profit nor 
reward, owns, leases, or uses one or more aircraft for the purpose of in- 
struction, pleasure, or both, shall be termed and considered a “Flying Club.” 

(1) “Aviation Instructor” means any individual engaged in giving in- 
struction, or offering to give instruction, in aeronautics—either in flying or 
ground subjects, or both—for or without hire or reward, without advertising 
such occupation, without calling his facilities an “Air School” or anything 
equivalent thereto, or without employing or using other instructors. 


Sec. 2. Aircraft: Construction, Design, and Airworthiness: Federal 
License: The public safety requiring and the advantages of uniform regula- 
tion making it desirable in the interest of aeronautical progress that aircraft 
operating within this State should conform with respect to design, construc- 
tion, and airworthiness to the standards prescribed by the United States 
government with respect to navigation of civil aircraft subject to its juris- 
diction, it shall be unlawful for any person to operate, or pilot, or navigate, 
or cause or authorize to be operated, piloted, or navigated, any aircraft within 
the State unless such aircraft has an appropriate effective license, issued by 
the Department of Commerce of the United States: Provided, however, that 
this restriction shall not apply to public aircraft of the United States, or 
public aircraft of any state, territory or possession thereof; or to aircraft 
licensed by a foreign country with which the United States has a reciprocal 
agreement covering the operations of such licensed aircraft; and Provided 
further, Chat, the 6s.css os0scc< nce Aeronautics Commission may, in its dis- 
cretion, waive this provision in the interest of a non-passenger-carrying flight 
solely for inspection or test purposes. 


Sec. 3. Qualifications of Pilots: Federal License: The public safety 
requiring and the advantages of uniform regulation making it desirable in 
the interest of aeronautical progress that a person engaging within this State 
in navigating aircraft in any form of navigation, shall have the qualifications 
necessary for obtaining and holding a pilot’s license issued by the Depart- 
ment of Commerce of the United States, it shall be unlawful for any person 
to pilot any aircraft in this State, unless such person is the holder of a 
correct, effective pilot’s license issued by the Department of Commerce of 
the United States: Provided, however, that this restriction shall not apply 
to those persons operating public aircraft of the United States, or public 
aircraft of any state, territory, or possession thereof, or operating any air- 
craft licensed by a foreign country with which the United States has a 
reciprocal agreement covering the operation of such licensed aircraft. 


Sec. 4. Possession and Display of License: Burden of Proof: The 
certificate of the license required for pilots shall be kept in the personal pos- 
session of the licensee when he is operating aircraft within this State and 
must be presented for inspection upon the demand of any passenger, or any 
peace officer of this State, any authorized official or employee of the ........ 
saanieen Aeronautics Commission or any official, manager, or person in charge 
of any airport in this State upon which he shall land, or upon the reasonable 
request of any other person. The aircraft license must be carried in the 
aircraft at all times and must be conspicuously posted therein where it may 
be readily seen by passengers or inspectors; and such license must be pre- 
sented for inspection upon the demand of any passenger, any peace officer 
of this State, any authorized official or employee of the ................ 
Aeronautics Commission or any official, manager, or person in charge of 
any airport in this State upon which it shall land, or upon the reasonable 
request of any other person. In any criminal prosecution under any of the 
provisions of this Act, a defendant who relies for his justification upon a 
license of any kind shall have the burden of proving that he is properly 
licensed, or is the possessor of a proper license, as the case may be, and the 
fact of non-issuance of such a license may be evidenced by a certificate 
signed by the official having power of issuance, or his deputy, under seal 
of office, stating that he has made diligent search in the records of his office 
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and that from the records it appears that no such license was issued up to 
the date of the making of such certificate. 

Sec. 5. Aeronautics Commission: Appointment:’ There is hereby 
created an aeronautics commission to be known as the .............64. Aero- 
nautics Commission, consisting of five persons to be appointed by the Gov- 
ernor and to serve without compensation,? other than for travel expense 
and disbursements as provided in Section 7; provided, however, that at least 
two members of the commission must be, or have been actively engaged in 
and have had at least three years of practical experience in civil or military 
aeronautics. The members of the commission shall elect a chairman who 
shall so serve during the term of his appointment. Three of said 
persons shall be appointed for a period of four years from and after 
HIRE xs sete aistate cronsie. sist ete INGEN: cctsse cateaeenetes following their appointment, 
and two for a period of two years from and after the ............ in the 
Bd Ncicissieree following their appointment, and upon the expiration of the 
terms of such respective commissioners the Governor shall appoint their 
successors, each to serve for a term of four years, and all to serve until 
their successors are appointed and qualified. 

Sec. 6. Powers and Duties of Commission: Organization: Seal: 
The commission shall, within thirty days after its appointment, organize, 
adopt a seal for the commission and make such rules and regulations for 
the administration of the commission not inconsistent herewith as it may 
deem expedient, and may from time to time amend such rules and 
regulations. 

Sec. 7. Powers and Duties of Commission: Employees: The com- 
mission may employ such clerical and other employees and assistants as it 
may deem necessary for the proper transaction of its business, and shall fix 
their salaries. Each commissioner, and the employees of the commission 
shall be reimbursed for all actual and necessary traveling expenses and dis- 
bursements incurred by them in the discharge of their official duties. 

Sec. 8. Powers and Duties of Commission: Office and Expenses: 
The Secretary of State (or other state official who is charged with the 
duty of housing state commissions or other similar state bodies) shall pro- 
vide suitable offices for the commission in the city of ................ , and 
the commission may maintain offices in any other city in the State of 
Saha washeone , that the commission may designate, and may incur the 
necessary expense for office furniture, stationery, printing, incidental ex- 
penses, and other expenses necessary for the enforcement of this Act, and 
the general promotion of aeronautics within the state. 

Sec. 9. Powers and Duties of Commission: Promulgation of Rules 
and Regulations: It shall be the duty of the commission to foster air 
commerce within the State of ................ and the commission shall have 
supervision over the aeronautical activities and facilities within the state,* 
which authority shall include supervision and conirol over all airports, land- 
ing fields, landing strips, air instruction, air marking, air beacons, and all 
other air navigation facilities. Accordingly, the commission is empowered to 
prescribe such reasonable rules and regulations as it may deem necessary 
and advisable for the public safety and for the promotion of aeronautics 
governing the designing, laying out, location, building, equipping, operation, 





1. It is entirely possible to substitute a single state administrative 
officer, such as a “Director of Aeronautics,’’ for the commission proposed. 
However, the commission form of organization is believed to be desirable. 

2. In Michigan, the Highway Commissioners and the Commissioner of Public 
Safety are, with five other persons, made members of the state Board of Aero- 
nautics. The addition of these officials, at least as ex officio members, would 
seem to be particularly desirable. 

3. In some state statutes, the provision reads as follows: ‘‘The Governor 
shall from time to time designate the member of the Commission who shall be 
its chairman and who shall so serve during the term of his appointment.” 

4. Where the state corporation, or utilities, commission has jurisdiction 
over scheduled air transport operations within the state, it will be necessary to 
make a change—such as the following: “Subject to the provisions of ‘An Act 
concerning public utilities,’ approved | ere Aree a avelasbinte , aS amended, the commis- 
sion shall have jurisdiction . . . 
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and use, of all airports, landing fields, or landing strips. The commission is 
further empowered to prescribe such reasonable rules and regulations as it 
may deem necessary governing the curriculum, equipment, personnel, and 
operation and management of all air instruction, for the purpose of pro- 
tecting the health and safety of students receiving or to receive such in- 
struction, and insuring, so far as may be, the public safety through the 
proper training and instruction of student aviators. The commission is 
further empowered to prescribe such reasonable rules and regulations as it 
may deem necessay and advisable for the public safety and safety of those 
engaged in aeronautics, and for the promotion of aeronautics, governing the 
establishment, location, maintenance and operation of all air markings, air 
beacons, and other air navigation facilities. The commission is further em- 
powered to prescribe such reasonable air traffic rules and regulations as it 
shall deem necessary for public safety and the safety of those engaged in 
aeronautics, and for the promotion of aeronautics. The commission is 
further empowered to prescribe all other reasonable rules and regulations 
as it shall deem necessary for the public safety and the safety of those 
engaged in aeronautics, and for the promotion of aeronautics; provided, 
however, that no rule or regulation prescribed by the commission under the 
authority of this section shall be inconsistent with the then current Federal 
legislation governing aeronautics and the regulations duly promulgated 
thereunder.5 

Sec. 10. Powers and Duties of Commission: Encouragement: The 
commission shall assist in the development of aviation and aviation facilities 
within the state for the purpose of safeguarding the interests of those en- 
gaged in all phases of the industry and of the general public and of pro- 
moting aeronautics. Accordingly, the commission is empowered to expend 
any or all the moneys allocated to, and deposited in, the State Aviation 
Fund, for the acquisition or enlargement by purchase, grant, lease, condem- 
nation, or other means, and for the construction, operation and maintenance 
of, airports, landing fields, or emergency landing strips within this state, 
and/or of other aeronautic facilities or services within this state for the 
safety and advancement of aeronautics, which shall include the joint estab- 
lishment or provision of such aeronautic facilities or services in cooperation 
with other State or Federal department or with other political subdivisions 
of this state. 

Sec. 11. Powers and Duties of Commission: License: Fees: Within 
sixty days after the commission is created, all owners and/or operators of 
all airports, landing fields, air schools, and flying clubs, and the owners and/or 
operators of all air beacons and air navigation facilities shall make application 
to the commission for its approval of such airport, landing field, air school, 
flying club, air beacon, or other air navigation facility, and the commission 
shall immediately consider and pass upon such applications. Within the same 
period all resident pilots and owners and/or operators of all aircraft shall 
register the Federal licenses of said airmen and of said aircraft in such 
manner as the commission may by regulation prescribe. All proposed air- 
ports, landing fields, air schools, flying clubs, air beacons, or other air naviga 
tion facilities shall first be approved by the commission before they or any 
of them shall be so used or operated. It shall be unlawful for any airport, 
landing field, air school, flying club, air beacon, or other air navigation 
facility to be used or operated without the approval of the commission, and 
it shall be unlawful for any aircraft, except in case of emergency, to land 
upon or take off from any area in the State of ................ , other thar 
an airport, landing field, or landing strip; provided, however, that no license, 
rule, order, or regulation promulgated under the authority of this section 
or of this entire Act shall apply to airports, landing fields, air beacons, air 
markings, or other air navigation facilities owned or operated by the Gov- 
ernment of the United States or by this state. The commission is hereby 
authorized to issue a certificate of its approval in each case and to make 


the following charges therefor: 
“. . . and provided further that such supervision, rules ont regula- 


tions shall not be in conflict with the authority of the .....-..6.. ommerce 
Commission to supervise and regulate public utilities.” 
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For the issuance of each certificate of registration of each Federal license 
for pilots and aircraft, no fee shall be charged. 
issuance of each annual airport license 
issuance of each annual landing field license 
issuance of each annual air school license a 
issuance of each annual flying club license, no fee shall be charged. 
issuance of each annual air beacon license, no fee shall be charged. 
issuance of each annual other air navigation facility license, no fee 
shall be charged. 


Sec. 12. Powers and Duties of Commission: Investigations and 
Hearings: The commission or any commissioner, or officer of the com- 
mission designated by the commission, shall have the power to hold in- 
vestigations, inquiries and hearings concerning matters covered by the pro- 
visions of this Act, and all accidents in aeronautics within this state. All 
hearings conducted by the commission shall be open to the public. Each 
commissioner, and every officer of the commission designated by it to hold 
any inquiry, investigation or hearing, shall have the power to administer 
oaths and affirmations, certify to all official acts, issue subpoenas, compel 
the attendance and testimony of witnesses, and the production of papers, 
books, and documents. In case of failure to comply with any subpoena or 
order issued under authority of this act, the Aeronautics 
Commission, or its authorized representative, may invoke the aid of any 
County or Circuit or Superior Court? in this state. The court may there- 
upon order the witness to comply with the requirements of the subpoena or 
order to give evidence touching the matter in question. Any failure to obey 
the order of said court may be punished by the court as a contempt thereof. 


Sec. 13. Powers and Duties of Commission: Investigations and 
Hearings: Records and Testimony: In order to facilitate the making of 
investigations by the Aeronautics Commission, in the inter- 
est of the public safety and the promotion of aeronautics, the public interest 
requires and it is therefore provided that the reports of investigations or 
hearings, or any part thereof, or any testimony given thereat, shall not be 
admitted in evidence or used for any purpose in any suit, action, or proceed- 
ing growing out of any matter referred to in said investigation, hearings, or 
report thereof, except in case of criminal or other proceedings instituted by 
or in behalf of the commission under the provisions of this Act, nor shall 
any commissioner or employee of the Aeronautics Commis- 
sion be required to testify to any facts ascertained in, or information gained 
by reason of, his official capacity, and, further, no commissioner or employee 
of the Aeronautics Commission shall be required to testify 
as an expert witness in any suit, action, or proceeding involving any aircraft. 


Sec. 14._ Powers and Duties of Commission: Regulations Filed for 
Inspection: Report: The commission shall keep on file with the Secretary 
of State, and at the principal office of the commission, a copy of all its 
rules and regulations for public inspection. On or before the thirty-first 
day of December, in each year, the commission shall make to the Governor 
a full report of its proceedings for the year ending the first day of December 
in each year, and may submit with such report such recommendations per- 
taining to its affairs as seem to it to be desirable. 

Sec. 15. Powers and Duties of Commission: Enforcement: Coopera- 
tion: It shall be the duty of the commission, its members and employees, 
and every county and municipal officer charged with the enforcement of state 
and municipal laws, to enforce, and assist in the enforcement of this Act. 
The commission is further authorized in the name of the “People of the 
State of ” to enforce the provisions of this Act by injunction 


6 





6. In the early period of aeronautical regulation, it is desirable that these 
fees be maintained at a nominal amount, that is, considerably less than the cost 
of licensing. Some states charge only two dollars for airport, landing field, and 
air school licenses. 

. It is suggested that the courts to which reference is made in this and 
subsequent sections (16 and following), shall be those having general nisi prius 


jurisdiction. 
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in the District Courts of this state. Other departments and political sub- 
divisions of this state are further authorized to cooperate with 

Aeronautics Commission in the development of aeronautics and aeronautic 
facilities within the state. 

Sec. 16. Powers and Duties of Commission: Licenses: Refusal of: 
In any case where the commission rejects an application for permission to 
operate or establish an airport, landing field, air school, flying club, air bea- 
con, or other air navigation facility, or in any case where the commission 
shall issue any order requiring certain things to be done, it shall set forth 
its reasons therefor and shall state the requirements to be met before such 
approval will be given or such order modified or changed. In any case 
where the commission may deem it necessary it may order the closing of 
any airport, landing field, or order any air school, flying club, or air beacon, 
or other air navigation facility to cease operations until it shall have com- 
plied with the requirements laid down by the commission. To carry out 
the provisions of this Act the Aeronautic Commission and 
any officers, state or municipal, charged with the duty of enforcing this Act, 
may inspect and examine at reasonable hours any premises, and the build- 
ings and other structures thereon, where such airports, landing fields, air 
school, flying clubs, air beacons, or other air navigation facilities are oper- 
ated. Any order made by this commission pursuant to this act shall be 
served upon the interested person by registered mail or in person before such 
order shall become effective. 

Sec. 17. Appeal From Commission Order or Regulation: Circuit 
Court: Any person against whom an order has been entered may within 
ten days after the service thereof appeal to the Circuit or Superior Court 
of the county in which the property affected by the order is located, for the 
purpose of having the reasonableness or lawfulness of the order inquired 
into and determined. 

Sec. 18. Procedure for Appeal: The party taking the appeal shall file 
a praecipe in the office of the clerk of the Circuit or Superior Court, and 
summons shall thereupon be issued by the clerk and shall be served upon 
the secretary of the Aeronautics Commission. Upon the filing 
of the praecipe, the appeal shall be docketed for trial not less than ten days 
nor more than thirty days after the service of the summons and shall be 
tried by the Circuit or Superior Court without formal pleadings in term 
time or in vacation. Upon trial of the appeal the court shall hear evidence as 
to matters concerning the order in question, as to the condition of the prop- 
erty in question and the manner of its operation, and shall enter judgment 
either affirming or setting aside the order of the commission, or the court 
may remand the matter to the commission for further hearing. The filing 
of the praecipe shall operate as a supersedeas. 

Sec. 19. Failure to File Appeal: Waiver: If no appeal is taken from 
the order of the commission within the period fixed, the party against whom 
the order was entered, shall be deemed to have waived the right to have 
the reasonableness or lawfulness of the order reviewed by a court and there 
shall be no trial of that issue in any court in which suit may be instituted 
for the penalty for failure to comply with the order. | 

Sec. 20. Penalty: Any person failing to comply with the requirements 
of, or violating any of the provisions of this Act, or,the rules and regula- 
lations for the enforcement of this Act made by the Aero- 
nautics Commission, shall be guilty of a misdemeanor and punishable by a 
fine of not more than five hundred dollars, or by imprisonment for not more 
than ninety days or both. 

Sec. 21. State Aviation Fund: There is hereby created a fund to be 
known as the “State Aviation Fund.” All moneys received from the licens- 
ing of airports, landing fields, air schools, or other licenses issued under the 
provisions of this Act, shall be paid into the State Treasury and credited 
to such fund, 

Sec. 22. Disposition of Funds: Any monies or fees coming into the 
hands of the said Commission may be used for the necessary expenses of 








636 JOURNAL OF AIR LAW 


the Commission essential to the carrying out of this act but no overdrait 
shall be created by reason of any such expenditures. 

Sec. 23. Separability: 1f any provision of this Act is declared un- 
constitutional or the application thereof to any person or circumstance is 
held invalid, the validity of the remainder of the Act and the application of 
such provision to other persons and circumstances shall not be affected 
thereby. 

Sec. 24. Repeal: All acts or parts of acts which are inconsistent 
with the provisions of this Act are hereby repealed. 

Sec. 25. Short Title: This Act may be cited as “The Uniform State 
Aeronautical Regulatory Act.” 

















EDITORIALS 
FEDERAL AVIATION COMMISSION ASSUMES DUTIES 


The appointment of a federal aviation commission was author- 
ized by Section 20 of the recent air mail legislation, approved June 
12, 1934.1. Early in July, President Roosevelt selected the follow- 
ing members of the new investigating body: Clark Howell, chair- 
man, I:dward P. Warner, vice-chairman, Albert J. Berres, Jerome 
C. Hunsaker, and Franklin K. Lane. 

Mr. Howell is best known as the editor-in-chief of the Atlanta 
Constitution and has served as President of the Georgia Senate and 
Speaker of the Georgia House of Representatives. For over thirty 
years he was a member of the Democratic National Committee and 
has been a director of the Associated Press since 1897. In 1932, 
he was a member of the National Transportation Committee. 

Mr. Warner’s brilliant record in aviation is well known. Fol- 
lowing a period of service during the war as aeronautical engineer 
for the Army Air Service, he became chief physicist for the Na- 
tional Advisory Committee for Aeronautics and later returned to 
Massachusetts Institute of Technology as professor of aeronautical 
engineering. He was appointed Assistant Secretary of the Navy 
for Aeronautics by President Coolidge in 1926 and resigned in 1929 
to become the editor of Aviation. 

Mr. Berres served for some twenty years as secretary-treasurer 
of the Metal Trades Department of the American Federation of 
Labor. During the war period, he was the labor representative of 
the Shipbuilding Labor Adjustment Board for the United States. 
Since 1927, he has represented the Motion Picture producers in all 
labor matters pertaining to the employees of the motion picture in- 
dustry. 

Mr. Hunsaker, a graduate of the naval academy, later commis- 
sioned as a commander in the navy, designed the NC-4—the first 
non-rigid airship produced in this country—and the dirigible Shen- 
andoah. In 1916, he introduced the application of aerodynamic 
research in the design of American aircraft. For some six years 
he was head of the Aircraft Division of the Navy Bureau of Con- 
struction and Repair and until 1929 was in charge of all airplane 
design for the navy. In his private career, he has been vice-presi- 





1. For purpose and duties of the commission, see Editorial, 5 JouRNAL oF 
Arr Law 449 (1984). 
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dent of the Goodyear Zeppelin Corporation and Pacific Zeppelin 
Transportation Company. 

Mr. Lane served with both the army and navy aviation branches 
during the war. Transferred to Europe for special duty, he was 
named aide to the group commander of the Northern Naval Avia- 
tion Bombardment Forces. As a lawyer of considerable and varied 
experience, he brings to the commission a fund of valuable tech- 
nical knowledge. 

J. Carroll Cone, Director of Air Regulations, Bureau of Air 
Commerce, was chosen as secretary to the federal commission. Mr. 
Cone served in France with the Third Pursuit Group and when he 
returned to Arkansas was appointed Secretary of State. In 1931, 
he was chosen as Director of Aeronautics for Arkansas and has 
been one of the most valued members of the National Association 
of State Aviation Officials. 

The commission held its first meeting on July 11 for organiza- 
tion purposes, at which time the basic plans were drawn up. 
Further meetings were held during the week and then a recess was 
planned until the last week in July. The preliminary investigations 
of the commission were started on July 27 when four members of 
the commission left Washington for a month’s aerial tour of the 
United States and the Caribbean area. The fifth member, Chair- 
man Howell, sailed for Europe on August 4, to spend a period of 
inspection and study in Great Britain, France, Italy and other coun- 
tries in order to determine how these foreign governments have co- 
ordinated the various branches of aeronautics, what subsidies have 
been provided, and how planes and equipment have been purchased. 

The commission opened its hearings at Washingron on Sep- 
tember 17 and these will doubtless be continued until well into the 
month of November. Anyone who has appeared before this com- 
mission will note at once the informality of procedure yet will note 
also the very real effectiveness with which all essential problems 
pertaining to aeronautics are investigated. 

This is not the first investigation which has been held in the 
United States but it gives definite promise of being the most useful 
and comprehensive of any undertaken. The commission members 
have thoroughly demonstrated an ability to grasp and appreciate 
all of the fundamental problems confronting the aeronautic inter- 
ests of the country. And while we shall all be greatly interested in 
the final report which is to be presented to Congress not later than 
February first, we feel confident that it will command a lasting re- 
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spect by virtue of its understanding treatment and sound recom- 


mendations. 
Frep D. Face, Jr. 


NEW FEDERAL ENFORCEMENT SECTION CHIEF 


Denis Mulligan has been recently appointed Chief of the En- 
forcement Section of the Bureau of Air Commerce.2’ Mr. Mulligan 
was graduated from West Point in 1924 as a Second Lieutenant of 
the Air Corps. A year later he was graduated from the Army Ad- 
vanced Flying School at Kelly Field and later was attached to the 
First Observation Squadron at Mitchell Field, Long Island. Dur- 
ing 1926 and part of 1927 he studied civil and military aviation in 
various parts of the world, including Brazil, North Africa, and 
Siam. 

In 1930 he received a law degree from Fordham University and 
received the degree of J.J.D. from Brooklyn Law School in 1934. 
Admitted to the New York bar in 1931, his practice in New York 
City was largely in admiralty. Mr. Mulligan also brings to the 
Bureau a practical knowledge of aviation insurance, aircraft sales 
problems, and an extensive experience in private flying. He will 
become the Department of Commerce representative on the Inter- 
national Technical Committee of Aerial Legal Experts (C. I. T. E. 
J. A.), and will serve as joint editor of the department on Federal 
Regulation of the JouRNAL oF AiR Law. 


N. A. S. A. O. COMMITTEE PRESENTS REPORT TO 
FEDERAL AVIATION COMMISSION 


Upon invitation from the Federal Aviation Commission, a com- 
mittee representing the National Association of State Aviation Offi- 
cials presented the Association’s Report to the federal commission 
at Washington on October, 11. Those representing the Association 
included Fred L. Smith of Ohio, President, George B. Logan of 
Missouri, Legal Counsel, Gill Robb Wilson of New Jersey, Chair- 
man of the Committee on Resolutions, A. B. McMullen of Florida, 
South-Eastern regional Vice-President, and Fred D. Fagg, Jr., of 
Illinois, Secretary. Vice-President Fred B. Sheriff of Montana, a 
member of the committee, was unable to attend. 





1. Effective July 1, 1934, the name of the Aeronautics Branch of the De- 
partment of Commerce was changed to the Bureau of Air Commerce. 
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N. A. S. A. O. PROCEEDINGS AND THE JOURNAL 


The present issue of the JouRNAL oF Arr Law has been delayed 
in order to include the Proceedings of the Fourth Annual Meeting 
of the National Association of State Aviation Officials, held at 
Cheyenne, September 27-29, 1934. The Association had three im- 
portant matters to consider at its meeting, as follows: (1) report of 
its recommendations to the Federal Aviation Commission, (2) dis- 
cussion and adoption of a Uniform State Aeronautical Regulatory 
Act, and (3) discussion of the Federal Airport Development Pro- 
gram. The importance and timely features of these subjects have 
made it imperative that they be included in the present number, yet 
their length has made it necessary to cut down or completely elim- 
inate nearly all of the various Departments. These other materials, 
together with some important leading articles, will appear in the 
January issue, soon to be published. 
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Department Editors.................. - { EpwarD C. SWEENEY 


Dents MULLIGAN 


AIR COMMERCE ACT OF 1926, AS AMENDED* 


An Act To encourage and regulate the use of aircraft in commerce, and 
for other purposes. 


Sec. 1. Air Commerce; definitions. Be it enacted by the Senate and 
Flouse of Representatives of the United States of America in Congress as- 
sembled, That as used in this Act, the term “air commerce” means trans- 
portation in whole or in part by aircraft of persons or property for hire, 
navigation of aircraft in furtherance of a business, or navigation of aircraft 
from one place to another for operation in the conduct of a business. As 
used in this Act, the term “interstate or foreign air commerce” means air 
commerce between any State, Territory, or possession, or the District of 
Columbia, and any place outside Pacheco or between points within the same 
State, Territory, or possession, or the Distrct Columbia, but through the 
airspace over any place outside thereof; or wholly within the airspace over 
any Territory or possession or the District of Columbia. 


Sec. 2. Promotion of air commerce..—It shall be the duty of the Sec- 
retary of Commerce to foster air commerce in accordance with the provisions 
of this Act, and for such purpose— 

(a) To encourage the establishment of airports, civil airways, and other 
air navigation facilities. 

(b) To make recommendations to the Secretary of Agriculture as to 
necessary meteorological service. 

(c) To study the possibilities for the development of air commerce and 
the aeronautical industry and trade in the United States and to collect and 
disseminate information relative thereto and also as regards the existing 
state of the art. 

(d) To advise with the Bureau of Standards and other agencies in the 
executive branch of the Government in carrying forward such research and 
development work as tends to create improved air navigation facilities, air- 
craft, aircraft power plants, and accessories. The Secretary of Commerce is 
authorized to transfer funds available for carrying out the purposes of this 
subdivision to any such agency for carrying forward such research and de- 
velopment work in cooperation with the Department of Commerce. 

(e) To investigate accidents in civil air navigation in the United States, 
including the attending facts, conditions, and circumstances, and for that pur- 
pose the Secretary, or any officer or employee of the Department of Com- 
merce designated by him in writing for the purpose, is authorized to hold 
public hearings in such places and at such times as he shall deem practical, 
and for the purpose of such hearings, administer oaths, examine witnesses, 
require the preservation of evidence, and issue sub penas for the attendance 
and testimony of witnesses, or the production of books, papers, documents, 
exhibits, and other evidence, or the taking of depositions before any desig- 
nated individual competent to administer oaths for the purposes of this Act. 
Witnesses summoned or whose depositions are taken shall receive the same 
fees and mileage as witnesses in the courts of the United States. All evidence 
takem at the hearing shall be recorded and forwarded to the Secretary. At 





*Act of May 20, 1926, $44; 44 Stat. 568; U. Code yt * a F ine 
49, Secs. 171-184 ;—as Pete by Act of February 5s, 192 Stat. 
1404, Public Act No. 418, 73d Congress (S. 3526). approved Fak 19, 1934, and 
Public Act No. 420, 73d Congress (S. 3646), approved June 19, 1934. 
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the conclusion of an investigation of or hearing on any such accident or as 
soon thereafter as circumstances permit, the Secretary of Commerce shall, if 
he deems it in the public interest, make public a statement of the probable 
cause or causes of the accident, except that when the accident has resulted in 
serious or fatal injury, it shall be the duty of the Secretary to make public 
such a statement. Neither any such statement nor any report of such investi- 
gation or hearing, nor any part thereof, shall be admitted as evidence or used 
for any purpose in any suit or action growing out of any matter referred to 
in any such statement, investigation, hearing, or report thereof. 

(f) To exchange with foreign governments through existing govern- 
mental channels information pertaining to civil air navigation. 


- Sec. 3. Regulatory powers.—The Secretary of Commerce shall by regu- 
ation— 

(a) Registration of aircraft—Provide for the granting of registration 
to aircraft eligible for registration, if the owner requests such registration. 
No aircraft shall be eligible for registration (1) unless it is a civil aircraft 
owned by a citizen of the United States and not registered under the laws of 
any foreign country, or (2) unless it is a public aircraft of the Federal 
Government, or of a State, Territory, or possession, or of a political sub- 
division thereof; but the Secretary may, if he deems it advisable, grant lim- 
ited registration to aircraft owned by aliens under such conditions as he may 
by regulation prescribe, but aircraft granted such limited registration shall 
not be permitted to engage in interstate or foreign air commerce. All air- 
craft registered under this subdivision shall be known as aircraft of the 
United States. 

(b) Rating of aircraft as to airworthiness; basis; re-rating—Provide 
for the rating of aircraft of the United States and parachutes used in con- 
nection with such aircraft, as to their airworthiness. As a basis for rating, 
the Secretary of Commerce (1) may require, before the granting of regis- 
tration for any aircraft first applying therefor more than eight months after 
the passage of this Act, full particulars of the design and of the calculations 
upon which the design is based and of the materials and methods used in the 
construction; and (2) may in his discretion accept in whole or in part the 
reports of properly qualified persons employed by the manufacturers or 
owners of aircraft; and (3) may require the periodic examination of air- 
craft in service and reports upon such examination by officers or employees 
of the Department of Commerce or by properly qualified private persons. 
The Secretary may accept any such examination and report by such quali- 
fied persons in lieu of examination by the employees of the Department of 
Commerce. The qualifications of any person for the purposes of this sec- 
tion shall be demonstrated in a manner specified by and satisfactory to the 
Secretary. The Secretary may, from time to time, re-rate aircraft as to 
their airworthiness upon the basis of information obtained under this sub- 
division. 

(c) Examination and rating of airmen—Provide for the periodic ex- 
amination and rating of airmen serving in connection with aircraft of the 
United States as to their qualifications for such service. 

(d) Examination and rating of air navigation facilities—Provide for 
the examination and rating of air navigation facilities available for the use of 
aircraft of the United States as to their suitability for such use; and provide 
for the examination and rating of civilian schools giving instruction in fly- 
ing, as to the adequacy of the course of instruction, as to the suitability and 
airworthiness of the equipment, and as to the competency of the instructors. 
The examinations and ratings provided for in this paragraph shall only be 
made upon request of the owners or representatives of the air navigation 
facilities or schools, and provide for the examination and rating of all air 
lines engaged in interstate or foreign air commerce and establish minimum 
safety standards for the operation thereof. 

(e) Air Traffic rules—Establish air traffic rules for the navigation, pro- 
tection, and identification of aircraft, including rules as to safe altitudes of 
flight and rules for the prevention of collisions between vessels and aircraft. 
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(f) Issuance, suspension and revocation of certificates; procedure in 
case of denial, suspension or revocation; hearing; effect of decision. —Pro- 
vide for the issuance and expiration, and for the suspension and revocation, 
of registration, aircraft, airline, and airman certificates, and such other cer- 
tificates as the Secretary of Commerce deems necessary in administering the 
functions vested in him under this Act. The Secretary of Commerce shall 
not deny any application for an airline certificate or revoke or suspend any 
airline certificate, except for failure of the airline to comply with safety 
standards applicable to the operation thereof prescribed by the Secretary. 
Within 20 days after notice that application for any certificate is denied or 
that a certificate is suspended or revoked, the applicant or holder may file a 
written request with the Secretary of Commerce for a public hearing there- 
on. The Secretary upon receipt of the request shall forthwith (1) arrange 
for a public hearing to be held within 20 days after such receipt in such place 
as the Secretary deems most practicable and convenient in view of the place 
of residence of the applicant or holder and the place where evidence bearing 
on the cause for the denial, suspension, or revocation is most readily ob- 
tainable, and (2) give the applicant or holder at least ten days’ notice of the 
hearing, unless an earlier hearing is consented to by him. Notice under this 
subdivision may be served personally upon the applicant or holder or sent him 
by registered mail. The Secretary, or any officer or employee of the Depart- 
ment of Commerce designated by him in writing for the purpose, may hold 
any such hearing and for the purposes thereof administer oaths, examine 
witnesses, and issue subpoenas for the attendance and testimony of witnesses, 
or the production of books, papers, documents, and other evidence, or the 
taking of depositions before any designated individual competent to admin- 
ister oaths. Witnesses summoned or whose depositions are taken shall re- 
ceive the same fees and mileage as witnesses in courts of the United States. 
All evidence taken at the hearing shall be recorded and forwarded to the 
Secretary for decision in the matter to be rendered not later than ten days 
after completion of the hearing. The decision of the Secretary, if in ac- 
cordance with law, shall be final. The denial, suspension, or revocation shall 
be invalid unless opportunity for hearing is ‘afforded, notice served or sent, 
and decision rendered within the respective times prescribed by this sub- 
division. Where the decision in such hearing is adverse to the applicant for 
hearing, such applicant shall pay to the Secretary of Commerce, to be covered 
into the Treasury as miscellaneous receipts, an amount equal to such portion 
of the costs of the hearing as the Secretary of Commerce may designate, and 
in any case the applicant may be required by the Secretary of Commerce to 
furnish bond, with such surety as he may approve, to cover all such costs 
before the matter is heard. 


Sec. 3a.—(1)Jn case of failure to comply with any subpena issued under 
authority of this Act, the Secretary of Commerce, or his authorized repre- 
sentative, may invoke the aid of any United States district court, the Supreme 
Court of the District of Columbia, or the United States court ‘of any Terri- 
tory or other place to which this Act applies. The court may thereupon order 
the person to whom the subpena was issued to comply with the requirements 
of the subpena or to give evidence with respect to the matter in question. 
Any failure to obey the order may be punished by the court as a contempt 
thereof. 

(2) No person shali be excused from attending and testifying or from 
producing books, papers, documents, exhibits, and other evidence before the 
Secretary of Commerce or his designated representative or in obedience to 
the subpena of the Secretary of Commerce or his designated representative, 
or in any cause or proceeding instituted by the Secretary of Commerce or 
his designated representative, on the ground that the testimony or evidence, 
documentary or otherwise, required of him, may tend to incriminate him or 
subject him to a penalty or forfeiture; but no individual shall be prosecuted 
or subjected to any penalty or forfeiture for or on account of any transac- 
tion, matter, or thing concerning which he is compelled, after having claimed 
his privilege against self-incrimination, to testify or produce evidence, docu- 
mentary or otherwise, except that such individual so testifying shall not be 
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= from prosecution and punishment for perjury committed in so testt- 
‘ying 

(3) Any notary public or other officer authorized by law of the United 
States, or any State, Territory, or possession thereof, or the District of Co- 
lumbia, to take acknowledgment of deeds, any consular officer of the United 
States, and any officer or employee of the Department of Commerce desig- 
nated by the Secretary in writing for the purpose, shall be competent to ad- 
minister oaths for the purposes of this Act. Subpenas for the purposes of 
this Act may be served personally or sent by registered mail. 


Sec 4. Airspace reservations.—The President is authorized to provide 
by Executive order for the setting apart and the protection of airspace res- 
ervations in the United States for national defense or other governmental 
purposes and, in addition, in the District of Columbia for public safety pur- 
poses. The several States may set apart and provide for the protection of 
necessary airspace reservations in addition to and not in conflict either with 
airspace reservations established by the President under this section or with 
any civil or military airway designated under the provisions of this Act. 


Sec. 5. Aids to air navigation—(a) Transfer of airways, facilities, etc., 
by Postmaster General; expenditure of appropriation—Whenever at any time 
the Postmaster General and the Secretary of Commerce by joint order so 
direct, the airways under the jurisdiction and control of the Postmaster Gen- 
eral, together with all emergency landing fields and other air navigation 
facilities (except airports and terminal fields) used in connection therewith, 
shall be transferred to the jurisdiction and control of the Secretary of Com- 
merce, and the established airports and terminal landing fields may be trans- 
ferred to the jurisdiction and control of the municipalities concerned under 
arrangements subject to approval by the President. All unexpended balances 
of appropriations which are available for and which have been allotted for 
expenditure upon such airways, emergency landing fields, and other air navi- 
gation facilities, except airports and terminal landing fields, shall thereupon 
be available for expenditure under the direction of the Secretary of Com- 
merce, in lieu of the Postmaster General, for the purposes for which such 
appropriations were made. No part of such unexpended balances of appro- 
priations shall be used for the purchase or establishment of airports or 
terminal landing fields. 

(b) Establishment of civil airways and navigation facilities; publica- 
tion of maps; no exclusive right to be granted—The Secretary of Commerce 
is authorized to designate and establish civil airways and, within the limits 
of available appropriations hereafter made by the Congress, (1) to estab- 
lish, operate, and maintain along such airways all necessary air navigation 
facilities except airports; and (2) to chart such airways and arrange for 
publication of maps of such airways, utilizing the facilities and assistance of 
existing agencies of the Government so far as practicable. The Secretary of 
Commerce shall grant no exclusive right for the use of any civil airway, air- 
— emergency landing field, or other air navigation facility under his juris- 

iction. 

(c) Availability of government facilities for public use—Air naviga- 
tion facilities owned or operated by the United States may be made available 
for public use under such conditions and to such extent as the head of the 
department or other independent establishment having jurisdiction thereof 
deems advisable and may by regulation prescribe. 

(d) Sale of fuel and supplies; services and shelter; prices; disposition 
of receipts—The head of any Government department or other independent 
establishment having jurisdiction over any airport or emergency landing field 
owned or operated by the United States may provide for the sale to any 
aircraft of fuel, oil, equipment, and supplies, and the furnishing to it of 
mechanical service, temporary shelter, and other assistance under such regu- 
lations as the head of the department or establishment may prescribe, but 
only if such action is by reason of an emergency necessary to the continuance 
of such aircraft on its course to the nearest airport operated by private 
enterprise. All such articles shall be sold and such assistance furnished at 
the fair market value prevailing locally as ascertained by the head of such 
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department or establishment. All amounts received under this subdivision 
shall be covered into the Treasury; but that part of such amounts which, in 
the judgment of the head of the department or establishment, is equivalent 
to the cost of the fuel, oil, equipment, supplies, services, shelter, or other 
assistance so sold or furnished shall be credited to the appropriation from 
which such cost was paid, and the balance, if any, shall be credited to mis- 
cellaneous receipts. 

(e) Duties of chief of weather bureau.—Section 3 of the Act entitled 
“An Act to increase the efficiency and reduce the expense of the Signal Corps 
of the Army, and to transfer the Weather Service to the Department of 
Agriculture,” approved October 1, 1890, is amended by adding at the end 
thereof a new paragraph to read as follows: 

“Within the limits of the appropriations which may be made for such 
purpose, it shall be the duty of the Chief of the Weather Bureau, under the 
direction of the Secretary of Agriculture, (a) to furnish such weather re- 
ports, forecasts, warnings, and advices as may be required to promote the 
safety and efficiency of air navigation in the United States and above the 
high seas, particularly upon civil airways designated by the Secretary of 
Commerce under authority of law as routes suitable for air commerce, and 
(b) for such purposes to observe, measure, and investigate atmospheric 
phenomena, and establish meteorological offices and stations.” 

(f) Effect of act on designation of military airways; designation of 
military airways as civil airways; effect of such designation—Nothing in this 
Act shall be construed to prevent the Secretary ot War from designating 
routes in the navigable airspace as military airways and prescribing rules 
and regulations for the use thereof on routes which do not conform to civil 
airways established hereunder, or to prevent the Secretary of Commerce 
from designating any military airway as a civil airway, and when so desig- 
nated it shall thereupon become a civil airway within the meaning of this 
Act, and the Secretary of War is hereby authorized to continue the operation 
of air navigation facilities for any military airway so designated as a civi! 
airway until such time as the Secretary of Commerce can provide for the 
operation of such facilities. 

(g) The persons owning or operating any bridge, causeway, transporta- 
tion or transmission line, or any structure over navigable waters of the 
United States shall maintain at their own expense such lights and other sig- 
nals thereon for the protection of air navigation as the Secretary of Com- 
merce shall prescribe. 


Sec. 6. Foreign aircraft.—(a) Sovereignty of airspace declared; navi- 
gation of military aircraft—Yhe Congress hereby declares that the Govern- 
ment of the United States has, to the exclusion of all foreign nations, com- 
plete sovereignty of the airspace over the lands and waters of the United 
States, including the Canal Zone. Aircraft a part of the armed forces of 
any foreign nation shall not be navigated in the United States, including the 
Canal Zone, except in accordance with an authorization granted by the Sec- 
retary of State. 

(b) Navigation of foreign civil aircraft; authorization, applicability of 
regulations.—Foreign aircraft not a part of the armed forces of the foreign 
nation shall be navigated in the United States only if authorized as here- 
inafter in this section provided, and if so authorized, such aircraft and air- 
men serving in connection therewith, shall be subject to the requirements of 
section 3, unless exempt under subdivision (c) of this section. 

(c) Navigation of foreign civil aircraft; condition of authorization; ex- 
emption from regulations; engagement in air commerce.—lf a foreign nation 
grants a similar privilege in respect of aircraft of the United States, and/or 
airmen serving in connection therewith, the Secretary of Commerce may 
authorize aircraft registered under the law of the foreign nation and not a 
part of the armed forces thereof to be navigated in the United States, and 
may by regulation exempt such aircraft, and/or airmen serving in connec- 
tion therewith, from the requirements of section 3, other than the air traffic 
rules; but no foreign aircraft shall engage in interstate or intrastate com- 
merce. 
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Sec. 7. Application of existing laws relating to foreign commerce.— 
(a) Application of navigation and shipping laws to aircraft-—The navigation 
and shipping laws of the United States, including any definition of “vessel” 
or “vehicle” found therein and including the rules for the prevention of col- 
lisions, shall not be construed to apply to seaplanes or other aircraft or to 
the navigation of vessels in relation to seaplanes or other aircraft. 

(b) Designation of ports of entry; detail of officers; application of 
customs and public health laws—The Secretary of the Treasury is author- 
ized to (1) designate places in the United States as ports of entry for civil 
aircraft arriving in the United States from any place outside thereof and 
for merchandise carried on such aircraft, (2) detail to ports of entry for 
civil aircraft such officers and employees of the customs service as he may 
deem necessary, and to confer or impose upon any officer or employee of the 
United States stationed at any such port of entry (with the consent of the 
head of the Government department or other independent establishment under 
whose jurisdiction the officer or employee is serving) any of the powers, 
privileges, or duties conferred or imposed upon officers or employees of the 
customs service, and (3) by regulation to provide for the application to civil 
air navigation of the laws and regulations relating to the administration of 
the customs and public health laws to such extent and upon such conditions 
as he deems necessary. 

(c) Application of laws relating to entry and clearance of vessels —The 
Secretary of Commerce is authorized by relation to provide for the ap- 
plication to civil aircraft of the laws and regulations relating to the entry and 
clearance of vessels to such extent and upon such conditions as he deems 
necessary. 

(d) Designation of ports of entry for aliens; detail of officers; applica- 
tion of laws relating to immigration—The Secretary of Labor is authorized 
to (1) designate any of the ports of entry for civil aircraft as ports of entry 
for aliens arriving by aircraft, (2) detail to such ports of entry such officers 
and employees of the immigration service as he may deem necessary, and 
to confer or impose upon any employee of the United States stationed at 
such port of entry (with the consent of the head of the Government depart- 
ment or other independent establishment under whose jurisdiction the officer 
or employee is serving) any of the powers, privileges, or duties conferred 
or imposed upon officers or employees of the immigration service, and (3) 
by regulation to provide for the application of civil air navigation of the laws 
and regulations relating to the administration of the immigration laws to such 
extent and upon such conditions as he deems necessary. 


Sec. 8. Additional Assistant Secretary of Commerce.—To aid the Sec- 
retary of Commerce in fostering air commerce and to perform such func- 
tions vested in the Secretary under this Act as the Secretary may designate 
there shall be an additional Assistant Secretary of Commerce, who shall be 
appointed by the President, by and with the advice and consent of the Sen- 
ate, and whose compensation shall be fixed in accordance with the Classifica- 
tion Act of 1923. 

Powers of the Secretary of Commerce; regulations; expenditures; pub- 
lication of bulletin; acquisition and operation of aircaft, etc—Except as 
otherwise specifically provided, the Secretary of Commerce shall administer 
the provisions of this Act and for such purpose is authorized (1) to make 
such regulations as are necessary to execute the functions vested in him by 
this Act; (2) to make such expenditures (including expenditures for per- 
sonal services and rent at the seat of government and elsewhere and for law 
books, books of reference, and periodicals) as may be necessary for such 
administration and as may be provided for by the Congress from time to 
time; (3) to publish from time to time a bulletin setting forth such matters 
relating to the functions vested in him by this Act as he deems advisable, 
including air navigation treaties, laws, and regulations and decisions there- 
under; and (4) to operate, and for this purpose to acquire within the limits 
of the available appropriations hereafter made by the Congress, such air- 
craft and air navigation facilities, except airports, as are necessary for exe- 
cuting the functions vested in the Secretary of Commerce by this Act. 




















647 





FEDERAL REGULATION 


Sec. 9. Definitions.—As used in this Act— 

(a) The term “citizen of the United States” means (1) an individual 
who is a citizen of the United States or its possessions, or (2) a partnership 
of which each member is an individual who is a citizen of the United States 
or its possessions, or (3) a corporation or association created or organized 
in the United States or under the law of the United States or of any State, 
Territory, or possession thereof, of which the president and two-thirds or 
more of the board of directors or other managing officers thereof, as the case 
may be, are individuals who are citizens of the United States or its posses- 
sions and in which at least 51 per centum of the voting interest is controlled 
by persons who are citizens of the United States or its possessions. 

(b) The term “United States,” when used in a geographical sense, 
means the territory comprising the several States, Territories, possessions, 
and the District of Columbia (including the territorial waters thereof) and 
the overlying airspace; but shall not include the Canal Zone. 

(c) The term “aircraft” means any contrivance now known or here- 
after invented, used, or designed for navigation of or flight in the air, except 
a parachute or other contrivance designed for such navigation but used 
primarily as safety equipment. 

(d) The term “public aircraft” means an aircraft used exclusively in 
the governmental service. 

(e) The term “civil aircraft” means any aircraft other than a public 
aircraft. 

(f) The term “aircraft of the United States” means any aircraft reg- 
istered under this Act. 

(g) The term “airport” means any locality, either of water or land, 
which is adapted for the landing and taking off of aircraft and which pro- 
vides facilities for shelter, supply, and repair of aircraft; or a place used 
regularly for receiving or ‘discharging passengers or cargo by air. 

(h) The term “emergency landing field” means any locality, either of 
water or land, which is adapted for the landing and taking off of aircraft, is 
located along an airway, and is intermediate to airports connected by the 
airway, but which is not equipped with facilities for shelter, supply, and re- 
pair of aircraft and is not used regularly for the receipt or discharge of 
passengers or cargo by air. 

(i) The term “air navigation facility” includes any airport, emergency 
landing field, light or other signal structure, radio directional finding facility, 
radio or other electrical communication facility, and any other structure or 
facility, used as an aid to air navigation. 

(j) The term “civil airway” means a route in the navigable airspace 
designated by the Secretary of Commerce as a route suitable for interstate 
or foreign air commerce. 

(k) The term “airman” means any individual (including the person in 
command and any pilot, mechanic, or member of the crew) who engages in 
the navigation of aircraft while under way, and any individual who is in 
enw of the inspection, overhauling, or repairing of aircraft or of para- 
chutes 


SEC. 10. Navigable Airspace.—As used in this Act, the term “navigable 
airspace” means airspace above the minimum safe altitudes of flight pre- 
scribed by the Secretary of Commerce under section 3, and such navigable 
airspace shall be subject to a public right of freedom of interstate and for- 
eign air navigation in conformity with the requirements of this Act. 


Sec. 11. Offenses; Penalties—(a) Infractions in navigation specified.— 
It shall be unlawful, except to the extent authorized or exempt under sec- 
tion 6— 

(1) To navigate any aircraft within any airspace reservation otherwise 
than in conformity with the Executive orders regulating such reservation. 

(2) To navigate any aircraft (other than a foreign aircraft) in inter- 
state or foreign air commerce unless such aircraft is registered as an aircraft 
of the United States; or to navigate any foreign aircraft in the United States. 
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(3) To navigate any aircraft registered as an aircraft of the United 
States, or any foreign aircraft, without an aircraft certificate or in violation 
of the terms of any such certificate or to operate any airline in interstate or 
foreign atr commerce without an airline certificate or in violation of the terms 
of any such certificate. 

(4) To serve as an airman in connection with any aircraft registered 
as an aircraft of the United States, or any foreign aircraft, without an air- 
man certificate or in violation of the terms of any such certificate. 

(5) To navigate any aircraft otherwise than in conformity with the air 
traffic rules or to operate any aircraft registered as an aircraft of the United 
States otherwise than in conformity with the regulations of the Secretary of 
Commerce pertaining thereto. 

(b) Further violations of law; penalties imposable, remission or mitt- 
gation; lien; collection; libel proceedings—Any person who (1) violates any 
provision of subdivision (a) of this section or any entry or clearance regula- 
tion made under section 7 (b) of this act, or (2) any immigration regulation 
made under such section, shall be subject to a civil penalty of $500 which may 
he remitted or mitigated by the Secretary of Comierce, or the Secretary of 
Labor, respectively, in accordance with such proceedings as the Secretary 
shall by regulation prescribe. Any person violating any customs or public 
health regulation made under section 7 (b) of this act, or any provision of the 
customs or public-health laws or regulations thereunder made applicable to 
aircraft by regulation under such section shall be subject to a civil penalty of 
$500, and any aircraft used in connection with any such violation shall be 
subject to seizure and forfeiture as provided for in such customs or public- 
health laws, which penalty and forfeiture mcy be remitted or mitigated by the 
Secretary of the Treasury. In case the violation is by the owner or person in 
command of the aircraft, the penalty shall be a lien against the aircraft. Any 
civil penalty imposed under this section may be collected by proceedings in 
nersonam against the person subject to the penalty and/or in case the penalty 
is a lien, by proceedings in rem against the aircraft. Such proceedings shall 
conform as nearly as may be to civil suits in admiralty; except that either 
party may demand trial by jury of any issue of fact, if the value in con- 
troversy exceeds $20, and facts so tried shall not be reexamined other than 
in accordance with the rules of the common law. The fact that in a libel 
in rem the seizure is made at a place not upon the high seas or navigable 
waters of the United States, shall not be held in any way to limit the require- 
ment of the conformity of the proceedings to civil suits in rem in admiralty. 
The Supreme Court of the United States, and under its direction other courts 
of the United States, are authorized to prescribe rules regulating such pro- 
ceedings in any particular not provided by law. The determination under 
this section as to the remission or mitigation of a civil penalty imposed un- 
der this section shall be final, In case libel proceedings are pending at any 
time during the pendency of remission or mitigation proceedings, the Secre- 
tary shall give notice thereof to the United States attorney prosecuting the 
libel proceedings. 

(c) Seizure under lien; enforcement; release——Any aircraft subject to 
a lien for any civil penalty imposed under this section may be summarily 
seized by and placed in the custody of such persons as the appropriate Sec- 
retary may by regulation prescribe and a report of the case thereupon trans- 
mitted to the United States attorney for the judicial district in which the 
seizure is made. The United States attorney shall promptly institute pro- 
ceedings for the enforcement of the lien or notify the Secretary of his fail- 
ure so to act. The aircraft shall be released from such custody upon (1) 
payment of the penalty or so much thereof as is not remitted or mitigated ; 
(2) seizure in pursuance of process of any court in proceedings in rem for 
enforcement of the lien, or notification by the United States attorney of 
failure to institute such proceedings, or (3) deposit of a bond in such amount 
and with such sureties as the Secretary may prescribe, conditioned upon 
the er of the penalty or so much thereof as is not remitted or mitigated. 

(d) Forging or altering certificate; penalty—Any person who fraudu- 

lently forges, counterfeits, alters, or falsely makes any certificate authorized 
to be issued under this Act, or knowingly uses or attempts to use any such 
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fraudulent certificate shall be guilty of an offense punishable by a fine not 
exceeding $1,000 or by imprisonment not exceeding three years, or by both 
such fine and imprisonment. ; 

(e) Exhibition of or interference with lights or signals; penalties.— 
Any person (1) who, with intent to interfere with air navigation in the 
navigable airspace or waters of the United States, exhibits within the United 
States any false light or signal at such place or in such manner that it is 
likely to be mistaken for a true light or signal required by regulation under 
this Act, or for a true light or signal in connection with an airport or other 
air navigation facility, or (2) who, after due warning from the Secretary of 
Commerce continues to maintain any false light or signal, or (3) who know- 
ingly removes, extinguishes, or interferes with the operation of any such true 
light or signal, or (4) who without lawful authority knowingly exhibits any 
such true light or signal, shall be guilty of an offense punishable by a fine 
not exceeding $5,000 or by imprisonment not exceeding five years, or by 
both such fine and imprisonment. 

(f) Disposition of penalties—All penalties paid under this Act, shall be 
covered into the Treasury as miscellaneous receipts. 

Sec. 12. Separability—If any provision of this Act is declared uncon- 
stitutional or the application thereof to any person or circumstance is held 


invalid, the validity of the remainder of the Act and the application of such 
provision to other persons and circumstances shall not be affected thereby. 


Sec. 13. Time of taking effect—This Act shall take effect upon its 
passage; except that no penalty shall be enforced for any violation thereof 
occurring within 90 days thereafter. 


Sec. 14. Short title—This Act may be cited as the “Air Commerce Act 
of 1926.” 


FEDERAL REGULATIONS GOVERNING MAXIMUM FLYING 
HOURS FOR FIRST PILOTS ON SCHEDULED 
AIR LINES 


Following a conference with representatives of scheduled air line opera- 
tors, air line pilots and the Aero Medical Association, Eugene L. Vidal, 
Director of Air Commerce of the Department of Commerce, announced on 
Sept. 14, 1934, the following regulations with respect to the length of time 
first pilots shall fly on scheduled air transport routes: 

One thousand hours per year (which averages about 83 hours per month) 
will be the maximum flown by air line pilots; 

They may fly 100 hours per month, but not for more than four con- 
secutive months; 

Every three months they shall be given an examination by a physician 
designated as an Airline Pilot Medical Examiner by the Department of 
Commerce to determine fitness, with special attention to fatigue. In the past 
they have been examined every six months by a regular Department of Com- 
merce authorized medical examiner. 

The matter of maximum flying hours for first pilots was included in the 
new regulations discussed by the Department of Commerce with air line 
operators and air line pilots at a conference held in Washington on Au- 
gust 15 and 16. At that time the Department recommended a total of 1,000 
hours per year but not more than 100 hours in any single month. Operators 
recommended a greater total and pilots a less total. Tte Department decided 
to discuss the matter separately at a later date. The meeting was held yester- 
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day. All agreed that only specialized medical examiners were competent to 
determine fatigue. 


In announcing the new regulations, Mr. Vidal said: 


“The reduction in maximum flying hours per month suggested by the 
Department of Commerce, over the old regulations, is significant since there 
is an entirely opposite trend in various European countries to increase the 
flying hours of first pilots on scheduled air lines. 


“We have made a thorough and complete study of the entire matter and 
our accident records show no concrete case of flying fatigue, even under the 
old regulations allowing 110 hours per month. However, with the reduced 
hours and the quarterly physical examinations, we are confident that any 
question of overwork is satisfactorily regulated. The medical examiners to 
be designated by the Department will be selected at air line terminals by 
Dr. R. E. Whitehead, Chief of the Medical Section of the Bureau of Air 
Commerce, a flight surgeon of many years’ experience in medicine and a 
qualified pilot himself. Our connection with the matter of maximum flying 
hours is concerned solely with public safety and has nothing whatever to do 
with labor and personnel problems. Congress at the last session authorized 
the Department of Commerce to regulate the air lines from the standpoint 
of safety.” 


APPLICANTS FOR PUBLIC HEARINGS BY BUREAU OF AIR 
COMMERCE ON DENIAL, REVOCATION OR SUSPENSION 
OF CERTIFICATES WILL PAY PART OF COSTS WHEN 
DECISIONS ARE ADVERSE TO THEM 


An applicant for public hearing on denial, revocation or suspension of 
a license or other certificate issued by the Bureau of Air Commerce of the De- 
partment of Commerce will be charged for part of the expense of such hear- 
ing if the evidence is insufficient to bring about a reversal of the Department’s 
original decision in the case. The procedure is called for by an amendment to 
the Air Commerce Act of 1926 passed in the last session of Congress. The 
portion of the costs to be borne by the applicant in the event of a ruling 
adverse to him will be determined by the Secretary of Commerce. The 
applicant may be required to furnish bond covering all such costs before the 
matter is heard, if the Secretary so directs. 

The Bureau of Air Commerce issues licenses for aircraft and airmen, 
certificates of authority for airplanes; approved type certificates for aircraft, 
engines, propellers, parachutes, aircraft components and accessories; and ap- 
provals for flying schools and repair stations. The Air Commerce Act pro- 
vides that such licenses and certificates may be denied, revoked or suspended 
for cause. The act also provides that the applicant for, or former holder 
of such a certificate may request a public hearing on his case if he feels 
that the denial, revocation or suspension is unjustified. Heretofore, the 
Federal government has met the expenses of such hearings. 


“Many such hearings have been held without any justification in fact,” 
Mr. Vidal said. “Evidence brought forth was in no way sufficient to sub- 
stantiate reversal of the original decisions. Not infrequently, the Depart- 
ment officials were fully aware, when application for hearings were received, 
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that such evidence could not be produced, but they were required by law to 
proceed. 

“The present amendment will tend to discourage unnecessary public 
hearings. At the same time, the new procedure will not thwart the aims of 
justice, because persons who have just cause for complaint will know that 
they need not hesitate to press them, for if the decision is favorable to the 
applicant, costs of the hearing will be borne by the government.” 


EFFECTIVE DATE FOR REVISED AIRWORTHINESS REQUIRE- 
MENTS FOR AIRCRAFT POSTPONED BY BUREAU OF 
AIR COMMERCE TO OCTOBER 1 


A revised edition of the Department of Commerce Airworthiness Re- 
quirements for Aircraft will become effective October 1, 1934. The new 
regulations were to have been promulgated as of August 1, but a delay in 
printing has made it necessary for the Bureau of Air Commerce to postpone 
the effective date. 

Aeronautics Bulletin No. 7-A, in which are set forth the actual air- 
worthiness requirements, hereafter will have as a companion publication, 
Aeronautics Bulletin No. 26, Design Information for Aircraft. Every effort 
will be made to have copies of both bulletins available for distribution to 
the industry sufficiently in advance of the effective date so that the manu- 
facturers can become familiar with the revised requirements before they 
are placed in effect. 


AIR MARKINGS FOR BRIDGES AND TRANSMISSION LINES 
OVER NAVIGABLE WATERS NOW REQUIRED 
BY AIR COMMERCE ACT 


Bridges, causeways, transmission lines and other structures over navig- 
able waters of the United States are now required to be provided with lights 
and other signals for the protection of air navigation, the Bureau of Air 
Commerce, Department of Commerce announced today. Responsibility for 
installation and maintenance of the lights and signals is charged to owners 
or operators of the bridges or other structures by an amendment to the Air 
Commerce Act of 1926, passed in the session of Congress recently adjourned. 
Types of markings to be used are to be prescribed by the Secretary of 
Commerce. 

The Corps of Engineers, War Department, which issues permits for all 
structures crossing navigable waters, has stipulated that if the display of 
lights and signals on any work authorized is not otherwise provided for by 
law, such lights and signals as may be prescribed by the Bureau of Light- 
houses, Department of Commerce, shall be installed and maintained at the 
expense of the owner. 

On this authority, the Department several years ago issued “Recom- 
mended Standards for Marking Obstructions to Air Navigation.” Clothed 
with more direct and explicit authority and jurisdiction, the Bureau of Air 
Commerce now is studying the entire matter with the view to promulgating 
regulations to carry out the terms of the new law. 









652 JOURNAL OF AIR LAW 


NEW FEDERAL RULING ON RATED AIRPORT BOUNDARY 
LIGHTS 


In order to encourage more airports to operate their boundary lighting 
systems throughout the night, and thereby provide needed safeguards for 
airmen, the Department of Commerce has amended its airport rating regula- 
tions so that smaller and less expensively-operated lamps may be used in 
the boundary lighting systems of fields having or seeking Commerce De- 
partment ratings. 

In explanation of the new ruling, Rex Martin, Assistant Director of Air 
Commerce for air navigation, pointed out that since 1930, many airports have 
extinguished their boundary lights completely, except when requested to 
turn them on for limited periods to accommodate landings, or have operated 
them only for certain periods each night, corresponding to the times when 
aircraft were expected to arrive. “This is considered undesirable,” he said, 
“for the reason that when an emergency exists and a pilot is compelled to 
land without delay, it may be impossible for him to have the benefit of the 
boundary lights. The use of smaller lamps, which will reduce operating 
expenses, should help encourage a more extensive operation of the field light- 
ing systems at various airports. 

“On the Federal Airways System low powered lamps of 15 and 25 watts 
are used in intermediate landing field boundary lighting systems, and no 
complaint has ever been received that they are inadequate. 

“Under the amendment to the Airport Rating Regulations, for multiple 


circuits, lamps of not less than 15 watts shall be used for clear and yellow 
lights, and lamps of not less than 25 watts are to be used in green and red 


lights. On clear and yellow lights, in series circuits, lamps of at least 250 
lumens are required, and on green and red lights, the lamps shall be at least 
400 lumens. 

“Prior to this ruling lamps of not less than 25 and 50 watts, and 600 and 
1,000 lumens were required.” 


LIMITED FEDERAL REGISTRATION FOR AIRCRAFT OWNED 
BY ALIENS 


Foreign visitors to the United States who are owners of airplanes will 
be privileged to obtain limited aircraft registration from the Bureau of Air 
Commerce, Department of Commerce, under the terms of an amendment 
to the Air Commerce Act of 1926, passed in the closing days of Congress. 
The special licenses issued in such cases would not be valid for interstate or 
foreign commercial operations. 

Limited registration for aircraft owned by aliens was authorized to 
permit visitors from abroad to purchase aircraft in the United States and 
tour the country or otherwise engage in private flying. It dees not affect 
foreign aircraft visiting in this country, as these craft operate under their 
foreign registry after special permission has been obtained for the owners 
by their governments. However, a foreign aircraft can be brought to this 
country and licensed here, provided it meets the airworthiness requirements 
of the United States Department of Commerce. 

















INTERNATIONAL REGULATION 


eee re MarGaRET LAMBIE 


ARRANGEMENT BETWEEN THE UNITED STATES AND GREAT 
BRITAIN FOR THE VALIDATION OF AIRWORTHINESS 
CERTIFICATES FOR CIVIL AIRCRAFT* 


By a note dated September 11, 1934, from the British Ambassador to 
the Secretary of State, the reply of the Secretary of State of September 17, 
1934, and a further note of the British Ambassador of September 17, 
1934, the United States and Great Britain entered into an arrangement 
providing for the validation by each country of certificates of airworthi- 
ness for civil aircraft issued by the other country. The arrangement will 
become effective on October 17, 1934. 

United States certificates issued in respect of aircraft subsequently reg- 
istered in the United Kingdom of Great Britain and Northern Ireland will 
be validated by the competent United Kingdom authorities and will there- 
upon have the same effect as if they had been issued under the regulations 
in force in the United Kingdom, For the purposes of the arrangement the 
term “United States certificate’ means a certificate of airworthiness for 
export issued by the competent authorities of the Government of the United 
States in respect of a civil aircraft constructed in, and under the regula- 
tions in force in, continental United States of America, excluding Alaska. 

United Kingdom certificates issued in respect of aircraft subsequently 
registered in continental United States, excluding Alaska, will be validated 
by the competent United States authorities and will thereupon have the same 
effect as if they had been aircraft licenses issued under the regulations in 
force in continental United States. For the purposes of the arrangement 
the term “United Kingdom certificate” means a certificate of airworthiness 
issued by the competent authorities of the Government of the United King- 
dom in respect of a civil aircraft constructed in, and under the regulations 
in force in, the United Kingdom. 

The validation by each country of certificates of airworthiness of the 
other country is subject to certain conditions as stipulated in the exchange 
of notes. With a view to obtaining satisfactory information as to airworthi- 
ness, it is contemplated that the Government of each country shall be fur- 
nished with full information in regard to the conditions under which air- 
craft for which certificates are to be validated by it have been constructed 
in the other country, and provision is made for a full exchange of informa: 
tion on the subject between the competent authorities of the two Govern- 
ments. 


HABANA CONVENTION RATIFICATION 


Upon page 12 of Treaty Information Bulletin Number 57, June, 1934, the 
ratification by Chile of the commercial aviation convention, adopted at the 





*Furnished through the courtesy of Mr. Stephen Latchford, Technical As- 
sistant, Treaty Division, Department of State, Washington, D. C. 
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Sixth International Conference of American States, Habana, February 20, 
1928, is noted. 

The records of the Department of State show that the following coun- 
tries are now parties to the Habana Convention: United States of America, 
Mexico, Guatemala, Nicaragua, Costa Rica, Honduras, Panama, Dominican 
Republic, Haiti, and Chile. 


WARSAW CONVENTION RATIFICATION 


The instrument of adherence of the United States to the Warsaw Con- 
vention! was deposited with the Polish Government on July 31, 1934, and 
in accordance with the terms of Article 38 of the Convention, it comes 
into force in respect of the United States ninety days from July 3l—namely, 
on October 29, 1934. The foliowing countries are now parties to the War- 
saw Convention: Spain, Brazil, Rumania, Yugoslavia, Poland, France, Lat- 
via, Great Britain, Italy, The Netherlands, Germany, vena Liechtenstein, 
and Switzerland.? 


ROME CONVENTIONS RATIFICATION 


According to word received from Mr. Stephen Latchford, of the De- 
partment of State, the Convention for Unification of Certain Rules Relating 
to Damages Caused by Aircraft to Third Parties on the Surface, and the 
Convention of the Unification of Certain Rules Relating to the Precaution- 
ary Attachment of Aircraft, both of which were adopted at the Third In- 
ternational Conference on Private Aerial Law in Rome in May, 1933, have 
been ratified by Spain. So far as is known, Spain is the only country that 
has so far ratified these two conventions. 





1. For notification of ratification by the United States, see 5 JouRNAL oF 
Arr Law 494 (1934). 

2. This information has been furnished through the courtesy of Mr. 
Stephen Latchford, Technical Assistant, Treaty Division, Department of State, 
Washington, D. C. 
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COMMENTS 


NEGLIGENCE—TrESPASS—ReEs Ipsa Loguirur—CrasH AGAINST ELECTRIC 
TRANSMISSION Tower.—[New York] Plaintiff was the owner of an electric 
transmission line suspended from steel towers some fifty feet high, At about ten 
o'clock at night, while flying toward the Rochester airport, defendant’s motor 
failed from some unknown reason and, in attempting to land, he crashed 
into one of plaintiff's towers—which was not visible in the darkness. The 
accident was not fatal, The injury to the tower amounted to some $545. 
Plaintiff sued for damages, on both a trespass and a negligence count. De- 
fendant counterclaimed for his damages, on a theory not explained in the 
report. In the lower court, plaintiff claimed the right to recover on the 
basis of negligence, on the theory of res ipsa loquitur, but offered no evi- 
dence of negligence. The court dismissed the cause of action based on 
negligence and, after proofs were in, submitted the question of trespass to 
the jury. The jury found for the defendant, and plaintiff appealed on the 
ground that the lower court should have held, as a matter of law, that 
there was trespass. Held, on appeal, reversed. The upper court sustained 
plaintiff’s contention as to the trespass being a question of law—since there 
was no dispute of fact. 

The court first considered the effect of the maxim cujus est solum and 
firmly stated that “if that maxim ever meant that the owner of land owned 
the space above the land to an indefinite height, it is no longer the law.” 
However, the court did not doubt that, in the absence of an exercise of the 
police power, the right of the owner of land extends to the superjacent 
space to such height as he may build a structure upon the land. Hence, 
according to the court, when defendant’s aircraft came in contact with 
plaintiff's tower, the rights and liabilities of the parties were quite the same 
as they would have been if the aircraft had come in contact with the earth 
below. This essential question, then, pertained to-those rights and liabilities. 

The court agreed with defendant’s contention that the doctrine of 
res ipsa loquitur did not apply because aircraft accidents occur when there 
is no negligence on the part of the pilot. So much for accidental trespass. 
But who should bear the loss? The answer of the court is clear: “Such 
chance as there may be that a properly equipped and well-handled aero- 
plane may still crash upon and injure private property, shall be borne by 
him who takes the machine aloft.”1 The only question which should have 
been submitted to the jury was as to the amount of damages suffered by 
the plaintiff. 

The court’s decision was poised upon this logical dilemma: “If it can 
be said from human experience that an aeroplane will not fall except 





1. - Italics ours. 
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through negligence, then the plaintiff proved a prima facie case under its 
first cause of action. If, on the other hand, common experience requires 
the opposite conclusion, namely, that, no matter how perfectly constructed, 
or how carefully managed an aeroplane may be, it may still fall, then the 
man who takes it over another’s land and kills his cow or knocks off his 
chimney has committed an inexcusable trespass.” This view of absolute 
liability, with or without fault is grounded on the opinion that the aircraft 
is essentially an inherently dangerous instrumentality. Not only are the 
courts slowly departing from that view, but also (and as a reason for the 
departure) mechanical improvements may be expected to change and have 
been changing the airplane into an essentially safe vehicle. It is more than 
conceivable that they will be so well constructed that failure to perform 
as expected will be as rare as in the case of other types of vehicles. Where 
absolute liability is not imposed, the other horn of the dilemma remains to 
be considered. Is it-true that “an aeroplane will not fall except through 
negligence”? In other words, assuming that liability must be based on 
negligence, is the res ipsa loquitur doctrine applicable in every case of injury 
by aircraft to objects on the ground? This is no mere academic question, 
nor one based on conjectures as to the future. In many jurisdictions the 
liability without fault rule is not enforced.2. The old Uniform State Law 
for Aeronautics provides that an owner of aircraft will be absolutely liable 
for injuries to property on the surface. Several states have by legislation 
made the rules of torts on land applicable to aircraft,# and recent cases have 
held similarly.5 It has been contended that negligence has no place at all 
in airplane accident cases where there is an injury to objects on the ground. 
Thus it has been said that “there is either absolute liability, or total lack 
of liability due to plaintiff's contributory negligence, or an excusable tres- 
pass, and in neither event is defendant’s negligence in issue.’”® But in the 
case of excusable trespass, the excuse of unavoidable accident must be estab- 
lished, and except in the case of vis major, negligence may have been a fac- 
tor in causing the accident. 

The doctrine of res ipsa loquitur is a device used to shift the burden 
of proof.7 It is well-known that the courts are not in harmony on the 
question of whether this shift is merely of the burden of going forward 
with the evidence, or the ultimate burden of non-persuasion, but the trial 
nechanics of the doctrine are clear.8 “The principle which the courts have 
developed in these cases is that when certain types of harms occur under 
circumstances which from common experience, strongly suggest negligence 
and when the agency or instrumentality which occasioned the harm is under 
the exclusive control and management of the defendant so that he is in a 





2. See Kingsley & Gates, “Liability to Persons and Property on the 
Ground,” 4 JOURNAL OF AIR LAW 515 (1933). 

8. It is not stated. in the instant case, whether defendant owned, as well 
as piloted, the plane. For an attack on the constitutionality of the act as far 
as absolute liability is concerned,, see Cooper, J. C., Jr., “Aircraft Liability to 
Persons and Property on the Ground,” 17 A. B. A. Jour. 435 (1931). For an 
answer, sce Beall, George W., “Compulsory Aircraft Insurance,’ 4 JOURNAL OF 
Air Law 52, 62 (1933). 

4. Op. cit., supra, note 2, at p. 520. 

5. Livingston v. Flaherty, Superior Ct. of Cal., L. A. County, No. 329013; 
Greunke v. North American Airways, Inc., 201 Wis. 565, 230 N. W. 618 (1930). 

6. Osterhout, Howard, “Doctrine of Res Ipsa Loquitur as Applied to 
Aviation,” 2 Air Law Rev. 9 (1931) at p. 19 

See comment, 3 JoURNAL OF AIR Law 9°? (1932). 
5 Wiamore, Evidence (2d. Ed.), §250 


8. 
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better position to prove his innocence than the plaintiff is to prove his neg- 
ligence, there exists a res ipsa loquitur case.”® Whether the doctrine should 
be applied in aircraft cases has been a debated question. It has been sug- 
gested as an escape from the alternatives of absolute liability on the one 
hand and liability for negligence on the other. There has been some ques- 
tion as to the range of its applicability: whether to common carriers only, 
or to all aircraft; whether to accidents to passengers and goods in the air 
only, or also to objects on the ground. In any of these cases, it seems, a 
part of the formula at least is satisfied. That is, the plaintiff is usually in 
a disadvantageous position as far as proof of negligence is concerned. The 
instrument of harm is “under the exclusive control and management” of the 
pilot, and the defendant “is in a better position to prove his innocence than 
plaintiff is to prove his negligence.” Whether the other section of the 
formula is found in these cases is not self-evident, There may be circum- 
stances in which the negligence of owner or operator is not clear, as where 
vis major or a latent defect, undiscoverable in the exercise of reasonable 
care, may be involved. Nor can it be said that common experience in flying 
is so broad that particular facts will always suggest negligence.t° Despite 
this fact, however, res ipsa loquitur has been relied on in the past, and 
probably will continue to be used in the future. 

In the few cases in which the problem has arisen, the courts have not 
been unanimous in their views on the applicability of the doctrine. Analo- 
gies from other types of cases, especially those involving falling objects such 
as glass and bricks, are not helpful, because the doctrine cannot be enforced 
as a matter of rule, but as a matter of discretion, according to the facts of 
the case. In New York, California, and Texas, the res ipsa loquitur formula 
has been used to aid the plaintiff. Massachusetts seems contra. The first 
case in which the problem arose gave an inconclusive answer. In Sollak v. 
State of New York‘! an airplane collided with an automobile which had 
been stopped on the highway by heavy traffic. The plaintiff contended that 
in the absence of any explanation by the defendant, negligence must be 
presumed. Although recovery was allowed on the ground of negligence, 
nothing was said in the opinion of plaintiff’s argument for the application 
of the res ipsa loquitur makeweight. There are two reported cases in 1930 
which affirmatively used the doctrine. In Stoll v. Curtiss Flying Service,'? 
a good part of the court’s instructions to the jury dealt with res ipsa lo- 
quitur. In Seaman v. Curtiss Flying Service,* the lower court refused such 
an instruction, the facts being that the plane crashed as it was making a 
sharp bank at a low altitude. The appellate court reversed specifically on 
the ground that this state of facts clearly called for a use of the res ipsa 
loquitur formula. In English v. Miller4 a passenger was injured when the 
plane looped at a low altitude. The Texas court held that the res ipsa 
doctrine would have been applicable had plaintiff not pleaded the specific 
acts of negligence relied on. This rule is not recognized in many juris- 
dictions. Finally, in Smith v. O’Donnell,5 a case arising out of a collision 





Harper, Torts, p. 183. 
Wilson v. Colonial Air ramagest, 278 Mass. 420, 180 N. E. 212 (1932). 


1929 U. 8. Av. R. 4 Ct. of Claims). 
1930 U. S. Av. R. 148 (N._Y.). 

231 App. Div. 867, 247 N. Y. Supp. 251 (1930). 
53 S. W. (2d) 642 (Tex. Civ. App. 1931). 
215 Cal. 714, 12 P. (2d) 933 (1932). 
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of two airplanes, the doctrine was held applicable by a California court, 
which said, “If the proper degree of care is used, a collision in midair does 
not ordinarily occur.” Opposed to these decisions is Wilson v. Colonial Air 
Transport.6 There the accident was the failure of a motor, Plaintiff 
contended that by proving this, he established a prima facie case. The con- 
tention was overruled, the court holding that since there was no testimony 
as to the fact of inspection nor as to the party inspecting, and since the 
pilot’s non-negligence was unquestioned, the res ipsa loquitur doctrine was 
inapplicable. This decision should not be considered authority for the prop- 
osition that in no airplane accident case will a Massachusetts court allow the 
plaintiff the aid of a prima facie case. It is evident that had defendant, 
in the exercise of due care, hired some independent contractor to inspect 
and maintain its engines, it was not “in exclusive control and management” 
of the injury-producing agency. Plaintiff would have been in no better posi- 
tion to prove the inspector’s negligence than defendant. 

Analytically, there are roughly three categories of safety. A thing may 
be so safe that an accident is to be expected only as an extraordinary oc- 
currence. In such case, the res ipsa loquitur doctrine would seem to be most 
validly used. Aircraft have not yet reached that stage, and it is doubtful 
that they, as well as automobiles, for example, ever will, not from the stand- 
point of mechanical efficiency, but from the human angle. On the other 
extreme, the thing may be inherently unsafe and dangerous. In such cases, 
absolute liability is imposed, though of course there are other reasons thar 
its mere unsafe nature for such a strict rule. Unless the fact of gravitation 
is considered to counterbalance all safety factors, airplanes are not in this 
class. And furthermore, this rule of liability is not everywhere used. The 
third possibility is a rather neutral one. That is, the thing may be ordinarily 
safe, so that, while accident is not to be expected, neither is it very likely. 
It is in this type of case that the application of the doctrine must depend 
on the surrounding circumstances. So in airplane cases, the rule should not 
be that in every case the plaintiff has the benefit of res ipsa loquitur. But 
where the plaintiff is at a great disadvantage in proving negligence, and the 
exigencies of proof are such that defendant is in a better position to show 
lack of negligence, it seems equitable to force him to do so by the opera- 
tion of the doctrine. It would be going too far to force him to explain 
just how the accident occurred, for often he may rot know any more about 
it than the plaintiff, but he could not complain, in the proper case, if he 
were merely to show that he was in the exercise of due care.17 

Sau N. RItTENBERG. 


DIGESTS 


Arr Mart—Jurispictlon—Suits AGAINST THE UNITED States.—[Federal] 
Petitioner, who is the holder of an unexpired “route certificate” authorizing 
it to carry the United States mails, sought to enjoin the Postmaster at New 
York City and the Postmaster-General from carrying into effect the order 





16. Supra, note 10. 

17. Other problems are raised by this interesting case. For example, there 
is the problem of the incomplete privilege to enter another’s land in the protec- 
tion of one’s life or property. It seems that any damage done in such case 
must be compensated. There is also the defense to trespass of involuntary act. 
It might be interesting to consider whether this doctrine needs any modification 
in airplane cases. Lastly, there is the question of plaintiff's contributory 
negligence, if any, in leaving the transmission line tower unlighted. 
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of the latter, issued Feb. 9, 1934, annulling petitioner’s right so to carry 
the mail. Held; the suit should have been dismissed for want of juris- 
diction. Transcontinental & Western Air, Inc. v. Farley, 71 Fed. (2d) 288 
(C. ©. A; 2d., June 11, 1934). 

It is a well settled rule that the United States, being a sovereign power, 
cannot be sued without its consent: 65 C. J., United States, sec. 176. A 
corollary of this rule is the doctrine that an action cannot be maintained 
against an officer of the government if the effect of the suit would, in effect, 
be to compel the government itself to act or to refrain from acting: Wells 
v. Roper, 246 U. S. 335, 38 Sup. Ct. 317, 62 L. Ed. 755. In the instant case, 
the court reasoned that the effect of the injunction sought would be to com- 
pel the United States specifically to perform its contract for the carriage 
of the mails by the petitioner; hence the case fell within the doctrine above 
stated, and the court had no jurisdiction to maintain it. 

Ropert KINGSLEY. 


CuatteL MortcAcE—Lien For SuBSEQUENT Repairs—Ricuts oF Par- 
TIES—ForEIGN CorporaTION Doinc BusINESsS IN STATE—SERVICE OF Process.— 
[idaho] The Moscow Air Transportation Company leased an airplane to one 
Adair who placed it with Boise Flying Service, Inc. (appellant), for repairs, 
August 20, 1931. On June 4, 1930, at the time of the original purchase of 
the plane, one Ruddach executed, in Chicago, a chattel mortgage upon the 
said plane which mortgage was subsequently assigned to respondent, General 
Motors Acceptance Corporation. Foreclosure upon the mortgage was com- 
menced Sept. 3, 1931. It does not appear from the record of the present 
case that the mortgage was ever filed for record in Ada county or in any 
other county in Idaho; nor does it appear that appellant knew of the ex- 
istence of the mortgage at the time the plane was repaired. On Feb. 9, 1932, 
appellant commenced suit to foreclose upon the statutory lien and to impress 
said plane with such lien for material and labor furnished in its repair. 
In absence of an agent residing in Ada county, summons was served upen 
defendant by delivery to the county auditor, who failed to notify respondent 
and judgment subsequently was entered in favor of appellant. Later, an 
order was made and filed vacating and setting aside said judgment, on 
grounds that respondent was a foreign corporation not doing business with- 
in the state and upon whom no valid process had been served. From that 
order comes this appeal. 

Held: In view of its having held and disposed of merchandise in the 
state, and having maintained a representative in the state, and having car- 
ried on financing plans throughout the state, although the transactions there 
concerned depended upon approval from an office located without the state, 
and in view of the failure of respondent to deny that it had represented, 
in both State and Federal courts, and as late as within ten days after the 
commencement of this suit, that it was, “qualified to do business within the 
state of Idaho,” it was concluded that respondent was doing business within 
the state, within the meaning of subdivision No. 3, Section 5-507, J.C.A., suffi- 
cient to justify service of process upon the county auditor. “Service of 
summons upon the county auditor is substituted service, and gives the court 
jurisdiction the same as personal service to try the action and enter judg- 
ment.” As provided in the section of I. C, A. referred to above, failure 
of the county auditor to notify the defendant had no effect upon the validity 
of the service. The reason for serving the county auditor appeared in the 
return of the sheriff that “the said defendant being a foreign corporation 
and does not have any designated person or agent actually residing in Ada 
county, Idaho, the county in which the defendant is doing business in this 
state, upon whom process can be served.” Boise Flying Service, Inc. v. Gen- 
eral Motors Acceptance Corporation, 54 Idaho — (Unreported to date; digest 
of case appears in 234 C. C. H. 3050—Idaho Supreme Court, February 9, 
1 


H. Don Reyno tps. 
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CoMMISSIONS—DEFINITION or AiR ScHoot—Licenses.—[Minnesota] In 
an opinion rendered May 21, 1934, the Attorney General of Minnesota re- 
plied to an inquiry as to whether an air school, operating both a ground 
and flying school, was obliged to pay a $10.00 license fee for each type of 
school so operated. According to Laws 1933, Ch. 430, Sec. 1(j), an air school 
is defined as follows: “Any person engaged in giving instruction, or offer- 
ing to give instruction in aeronautics—either in flying or ground subjects, 
or. both—for or without hire or reward, and advertising, representing, or 
holding himself or itself out as giving or offering to give such instruction, 
shall be termed and considered an ‘Air School’.”” In Section 12 of the same 
Act, it is stated that “the Commission is hereby authorized to issue a cer- 
tificate of its approval in each case and to make the following charges 
therefor: . . . For issuance of each annual air school, $10.00 
It would seem therefore that the term “Air School” includes both the terms 
“ground school” and “flying school,” within the provisions of the law. Thus, 
an air school which operates a ground school and a flying school jointly, 
that the ground instruction may prepare the student for flying instruction, 
and that such student may be able to obtain a pilot’s license, should be 
termed an “Air School” and cannot be required to pay but one $10.00 license 
fee according to the provisions of the Act. Opinion of the Attorney General 


of Minneapolis, May 21, 1934, 234 C. C. H. 3120. 
KATHERINE Fritts. 


CoMMISSIONS—ENFORCEMENT OF U. S. DEPARTMENT OF CoMMERCE REGU- 
LATIONS.—[Florida.] The Attorney General of Florida, in an opinion rendered 
August 17, 1934, stated that Traffic Inspectors may properly assist in 
enforcing the regulations of the Department of Commerce of the United 
States in regard to commercial aircraft and pilots, in cooperation with peace 
officers. The activities of such Inspectors are limited, and they have no 
authority to make arrests. The regulations of the Department of Commerce 
were adopted by Chapter 14,642, Acts 1931 of Florida. Opinion of the 
Attorney General of Florida, August 17, 1934, 234 C. C. H. 3120. 

KATHERINE FRitts. 


ConTRACTS—DIsSTRIBUTORS—AGENCY.—[California] Plaintiff sued for 
damages for breach of an alleged contract whereby plaintiff was to be the 
exclusive distributor for defendant’s airplanes in southern California and 
Arizona. Defendant had theretofore appointed one Rankin as its distributor 
for a group of western states, including California, and all of plaintiff's 
negotiations were with Rankin. Airplanes shipped under the arrangement 
entered into were billed by defendant to Rankin and by him to the plain- 
tiff; and plaintiff and Rankin split the commissions on such planes. Held: 
that the evidence showed only a contract between plaintiff and Rankin, 
whereby plaintiff became a sub-distributor for the latter. Consequently, de- 
fendant was under no obligation toward plaintiff. Ruckstell Corp., Ltd. v. 
Great Lakes Aircraft Corp., 77 Cal. App. Dec. 715, 33 Pac. (2d) 32 (May 2 
19345 rehearing denied, 78 Cal. App. Dec. 31, 34 Pac. (2d) 495 (June 26, 
1 : 


Ropert KINGSLEY. 


CustomMs—ApDMIRALTY—INTERVENING LipeEL FoR REPAIRS TO SEAPLANE— 
SEAPLANE AS VESsSEL.—[Federal] A seaplane, libelled by the United States, 
was found guilty of certain illegal acts, and libelant asked that it be sold. 
Between the time of the unlawful acts and the date of seizure, repairs had 
been made to the plane by the intervening libelant, which claimed that it 
had no knowledge of the plane’s violations of the law. The seaplane was 
capable of indefinite navigation on the water, and in fact had navigated on 
the water to the slip of the intervening libelant, the pilot wishing to have 
it repaired by that company. Libelant’s theory was that the plane was not 
and never was a vessel, that the intervening lien attempted to be enforced 
was not a maritime lien, and that the court was without maritime or ad- 
miralty jurisdiction to enforce the lien. 
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Whether there was a maritime lien for the repairs depended on the 
construction of a statute, passed in 1926 (c. 344, §7(a), 44 Stat. 572, 49 
USCA §177(a)), which provides, in part, that “the navigation and shipping 
laws of the United States, including any definitions of ‘vessel’ or ‘vehicle’ 
found therein . . . shall not be construed to apply to seaplanes or other 
aircraft . . . .” The court held that Congress did not intend, merely 
by the general reference to “shipping laws,” to deny a maritime lien in such 
a case as this. This conclusion was reached by a consideration of the 
surrounding sections of the act (49 USCA §176(a-c), §177(a-d)), applying 
to them the maxims noscitur a sociis and ejusdem generis. The subject matter 
of those sections was foreign aircraft and foreign commerce. The statute 
giving a maritime lien for repairs (46 USCA §971). is not restricted to for- 
eign watercraft or commerce. Section 177(a) did not, therefore, apply to 
maritime liens, and so did not deny such a lien in case like the present one. 
United States v. One Fairchild Seaplane, 6 F. Supp. 579, (U. S. Dist. Ct. 
Western Dist. of Washington, April 16, 1934). Also see comment, 5 JouRNAL 
oF Air Law 149. 

S. N. RitTENBERG. 


INSURANCE—DousLE INDEMNITY—“PARTICIPATION IN AERONAUTICS.”— 
{Arkansas} Appeal from a judgment in favor of insurer on the life of 
beneficiary’s husband, who was killed when the plane crashed in which he 
was riding as an invited guest. The policy was issued on the life of de- 
cedent and the appeal involved the construction of the clause providing 
for exemption from double indemnity if death resulted from “participation 
in aeronautics.” The facts and circumstances of the crash and death were 
involved in the case of Missouri State Life Insurance Company v. Martin 
(69 S. W. (2d) 1081), the clause in that case differing from the present 
one only in that exemption in the former was for “participation in aviation 
. . . Operations.” (See 5 JourNAL or Air Law 504.) The Court referred 
to the distinction it drew in the first case between “participating in aeronau- 
tics” and “participating in aviation operations,” but based its present decision 
on the dictum pronounced in Missouri State Life Ins. Co. v. Martin (supra). 
Held; The phrase “participate in aeronautics” connotes to a purchaser of 
life insurance an active share in the management of a plane, equivalent to 
the phrase “engaged in”; and such a purchaser would not expect exemption 
from liability merely because he took passage as an invited guest upon one 
isolated trip by airplane. Insurer had full power and opportunity to exgmpt 
itself from liability beyond any question, cavil or doubt had it elected so 
to do; and the contract being thus ambiguous and susceptible of more than 
one reasonable interpretation, it should be construed in favor of insured. 
Judgment in favor of insurer reversed and remanded. Martin v. The Mu- 
tual Life Insurance Company of New York, 71 S. W. (2d) 694 (Supreme 
Court of Arkansas, decided May 21, 1934). 

LorrAINE ARNOLD. 


NEGLIGENCE—PARTNERSHIP LIABILITY—DAMAGES TO PROPERTY OF THIRD 
PErRSON—EVvIDENCE—COLLATERAL ATTACK ON _ INCORPORATION.—[Nebraska] 
The same facts involved in this case were before the Supreme Court of 
Nebraska in Interstate Airlines, Inc. v. Arnold, et al, 124 Neb. 546, 247 N. W. 
358, where the judgment of the lower court was reversed as to the present 
defendant and cause remanded for further proceeding. (For digest of that 
case see 4 JouRNAL oF Air Law 440.) In the retrial of the same cause of 
action in the district court, Arnold alone defending, the jury rendered a 
verdict in his favor and from a second judgment of dismissal as to him 
plaintiff again appealed. Held: Judgment in favor of defendant affirmed. 
The verdict was amply supported by evidence that: joint defendants in the 
first action, Arnold and Cahow, purchased the plane in question but they 
had assigned all their interest in their contract to purchase the airplane to 
X U Airways, which was incorporated before the accident; no written or 
oral partnership agreement was made at any time; there was no joint lia- 
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bility of Arnold and Cahow for the latter’s negligence in damaging plain- 
tiff’s airplane; Cahow, without the knowledge or consent of Arnold, started 
the motor at night, when the Stinson plane was not equipped for night 
flying, intending to use it for his own personal business or pleasure in viola- 
tion of federal regulations while operated by a pilot not approved by the 
seller; no one was authorized by the seller to fly the plane by night. It was 
within the discretion of the trial court to admit proof of the judgment re- 
covered in the first trial against Cahow, the principal witness called by 
plaintiff in the present case, for whatever bearing it had on the credibility 
of Cahow as a witness or on the weight of his testimony. For the purposes 
of this case X U Airways was a legal corporation as stated in the instruc- 
tion of the trial court, since its articles of incorporation were adopted, reg- 
istered, certified by the Secretary of State and notice published, and since 
there was no proof of bad faith or fraud in the organization of the corpo- 
ration or in its corporate act; and therefore its incorporation was not open 
to collateral attack by plaintiff. Even if the corporation had no legal exist- 
ence and therefore Cahow and Arnold were partners, the jury was still at 
liberty under the evidence to find in favor of Arnold. A partnership or cor- 
poration owning an airplane is not liable for damage to property of a third 
person, while the airplane is being wrongfully and negligently operated by 
a partner or a corporate officer exclusively for individual purposes of the 
operator without authority from or knowledge or consent of the owner. 
Interstate Airlines, Inc. v. Arnold (Supreme Court of Nebraska, decided 
Oct. 4, 1934, 234 C. C, H. 3117). 

LorrAINE ARNOLD. 




















BOOK REVIEWS 


Ten THI «oo ooo os eis nin oc ccneds Frank E, Quinpry 


THE ECONOMICS OF AIR MAIL TRANSPORTATION, By Paul T. 
David. Washington: The Brookings Institution, 1934. Pp. xxi, 235. 


Guiding the reader through the formative periods of air mail carriage 
in the United States up until shortly after the recent contract cancellations, 
the author presents in the first half of his book a very interesting historical 
survey which is used as a basis for the consideration of present services 
and rates. 

The writer views the situation from the standpoint of the Post Office 
Department although he attempts to consider the carriers fairly. Conse- 
quently in discussing rates he gives primary attention to the needs of the 
Government and only passing consideration to the costs of operation and 
other factors involved in carrying mail, As he points out, however, in- 
formation regarding such costs was not available. Perhaps the present 
investigation by the Interstate Commerce Commission will make that in- 
formation available to some extent. A revision based upon knowledge of 
operating costs would make the book extremely valuable. In saying this, 
however, there is no intention of discrediting it in its present form. 

The author’s recommendations for a future governmental policy coincide 
rather closely with the provisions relating to rates in new air mail law. 

This is an excellent treatise on the subject and is highly recommended 
as an aid to research and as interesting reading matter. 

Frank E. Qurinory. 
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